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The recent decision, by the Supreme Court 
of Nebraska, of Western Union Telegrapli 
Co. v. Call Publishing Co., is a reminder 
that a public service corporation is amenable 
to the rules of the common law relative to 
discrimination in rates between patrons for 
like intrastate or interstate services ren- 
dered under like conditions in the absence of 
legislation on the subject, and that courts 
will enforce the rules of general jurispru- 
dence on the subject. The contention here 
was as to charges for furnishing news reports 
of the Associated Press. It was argued on 
behalf of the defendants that the complaint 
declared upon a contract for interstate busi- 
ness; that the regulation of such business 
rests exclusively with congress; that the 
statutes of Nebraska, by which it was sought 
to establish rules on the subject, were inef- 
fective ; that there was no regulative national 
law applicable, and no rules of the common 
law in force or recognized as national rules, 
or enforceable within the nation as an en- 
tirety, or within the States composing it, or 
any one thereof, which, in the absence of 
statutory enactment by congress, might be 
invoked and be governable. In the case of 
Gatton v. Railroad Co. (Lowa), 63 N. W. 
Rep. 589, the subject of the existence in the 
United States of the common law as national 
law was discussed, and it was decided in the 
negative. In the opinion in the case of Swift 
v. Railroad Co., 58 Fed. Rep. 858, it was said 
that ‘‘congress has not adopted the common Jaw 
of England as a national municipal law. The 
courts of the United States have many occa- 
sions to enforce the common law, butin every 
instance it has been as the municipal law of 
the State by which the subject-matter was 
affected.’’ The decision was to the effect 
that the common law was not in force as a 
national rule, and the exaction of unreason- 
able charges by a common carrier was a mat- 
ter to be regulated by national law, and, in 
the absence of any such law, the common law 
as in force in a State could not prevail. In 
the opinion in the case of Murray v. Railroad 
Co., 62 Fed. Rep. 24, the matter was fully 
considered, and it was decided that the courts 
of the United States would recognize and en- 
force, in the absence of congressional legisla- 





tion, the rules of general jurisprudence in any 
case, and define the duties and obligations of 
the parties thereunder. In Railroad Co. v. 
Solan, 169 U. S. 133, 18 Sup. Ct. Rep. 289, 
the proposition that there was in full force a 
law of general jurisprudence, and that it 
might be applied in a State court or ina fed- 
eral court, was given full recognition. ‘*We 
are satisfied,’’ says the court, ‘‘from a review 
of the subject that in actions of the nature of 
the present, in the absence of national legis- 
lation, the principles of the common law or 
general jurisprudence of the state of the ac- 
tion are applicable, and may be asserted and 
enforced ; and in this State the common law 
right of action is accorded full force and 
scope. Railroad Co. v. Witty, 32 Neb. 275, 
49 N. W. Rep. 183; Railroad Co. v. Lawler, 
40 Neb. 356, 58 N. W. Rep. 968; Railroad 
Co. v. Tietken, 49 Neb. 130, 68 N. W. Rep. 
336; Railroad Co. v. Gardiner, 51 Neb. 70, 
70 N. W. Rep. 508; Railroad Co. v. Palmer, 
38 Neb. 463, 56 N. W. Rep. 957; Railroad 
Co. v. Vincent (Neb., filed Feb. 23, 1899), 
78 N. W. Rep. 457. It follows that this ar- 
gument is without avail.’’ 





The remedy of injunction against judicial 
proceedings in a foreign jurisdiction is a rec- 
ognized doctrine of equity jurisprudence. 
But it has been left to the New Jersey courts 
to apply the principle to divorce proceedings. 
In a case before the New Jersey Chancery 
Court, not a great while ago, an injunction 
was granted at the instance of a wife against 
the prosecution by her husband of a suit for 
divorce in North Dakota—Streitwolf v. 
Streitwolf. It appeared there that the wife 
had already brought a suit in New Jersey 
against her husband for a limited divorce, 
and he had answered, setting up the matters 
in defense which he subsequently made the 
foundation of his suit in North Dakota. In 
the very recent decision of Kempson v. 
Kempson, by the same court, it was held that 
a complaint by a wife, alleging that her hus- 
band, whose residence was in New Jersey, 
had gone to North Dakota, and after a pre- 
tended residence there for a few months, 
commenced a suit against her for divorce, 
presents a case so inequitable as justifies a 
court of equity in the former State restrain- 
ing its prosecution. ‘‘The wife,’’ says the 
court, ‘‘is in this predicament: She must 
either go to the trouble and expense of ap- 
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pearing generally in the Dakota court to re- 
sist her husband’s claim, or she must attempt 
to appear specially for the purpose of con- 
testing the jurisdiction of the court by show- 
ing his real domicile to be in New Jersey. 
Either of these defenses involves great labor 
and expense on her part. The only other 
course open to her is, in substance, to allow 
judgment by default to go against her there 
and attack the decree when attempted to be 
enforced in this State. Now, if she adopts 
the first remedy, and appears in that court, 
it will, by that appearance, have obtained 
jurisdiction of her person, and undoubted 
jurisdiction of the subject-matter of the suit, 
and the case then will be brought within the 
authority of the case of Fairchild v. Fairchild, 
53 N. J. Eq. 678, 34 Atl. Rep. 10, and the 
decree of that court will be binding upon her. 
As to the second course, namely, a special 
appearance for the purpose of attacking the 
jurisdiction, it is common knowledge that the 
courts of Dakota assume jurisdiction of non- 
resident defendants, based on a residence on 
the part of the plaintiff, which falls far short 
of amounting to an actual domicile. In fact, 
they are satisfied with a mere temporary resi- 
dence, adopted for the purpose of obtaining 
a divorce, and without any animus manendi. 
So that if she should appear specially, the task 
of satisfying the court that her husband was 
not a bona fide domiciled resident of the State 
would be wellnigh hopeless. If she takes the 
remaining course, and fails entirely to ap- 
pear, and allows a decree to go against her, 
she will be in the situation of a divorced wife 
who must bring a suit to set aside the decree 
of divorce and enforce her rights against her 
husband, who may avoid a personal service 
in this jurisdiction. This is a hardship to 
which, it seems to me, the husband has no 
right in equity to subject her. I held, in 
Felt v. Felt, 40 Atl. Rep. 436, that the only 
ground upon which a valid decree of divorce, 
based upon a service out of the territorial 
limits of the jurisdiction of the court could be 
rested, was that the complaining spouse had 
an actual bona fide domicile within that ju- 
risdiction. It will be no hardship for the de- 
fendant herein to have the question of his 
actual domicile in Dakota settled by judicial 
investigation here before he proceeds with 
his suit there, and it seems to me that the 


ends of justice will be best attained by such 
preliminary determination.’’ 





NOTES OF IMPORTANT DECISIONS. 

CARRIERS OF GOODS — LIMITING LIABILITY— 
BURDEN OF PROOF.—It is held by the Supreme 
Court of Indiana, in Insurance Co. v. Lake Erie & 
W. R. Co., that a special contract, providing that 
the carrier shall not be liable for the loss by fire 
of the goods shipped, limits the carrier’s liability 
to damages caused by its negligence; that in an ac- 
tion against acommon carrier for the loss of goods 
by fire, where the shipping contract excepted 
losses by fire from its liability, the burden is on 
the shipper to show negligence; that the fact that 
cotton shipped was burned while in acar on a 
side track does not show that the cotton took fire 
while on such side track, there being no other 
evidence to such effect; and that it is not negli- 
gence for a railroad company to fail to place its 
freight cars, when temporarily standing on side 
tracks, within fire and police protection. The 
court says: ‘‘It is settled by the decisions in this 
State that the carrier may, by a stipulation con- 
tained in the bill of lading, limit to some extent 
his strict common-law liability. Express Co. v. 
Fendrick, 38 Ind. 150; Railroad Co. v. Smuck, 49 
Ind. 302; Bartlett v. Railroad Co., 94 Ind. 281; 
Rosenfeld v. Railroad Co., 103 Ind. 121,2.N. E. 
Rep. 344. He cannot, however, by contract, ex- 
empt himself from liability for loss or damages 
resulting from hisown negligence. Railroad Co. 
v. Heaton, 37 Ind. 448; Railroad Co. v. Allen, 31 
Ind. 394; Railroad Co. v. Selby, 47 Ind. 471; Rail- 
road Co. v. Cox, 29 Ind. 360. It bas often been 
held that a special contract relieving the carrier 
from responsibility for loss or damage by fire is 
valid, but it is generally understood that such ex- 
emption from liability does not protect the carrier 
when the fire or the consequent loss is the result 
of his own negligence. 4 Elliott, R. R. § 1508, 
note 3. ‘The effect of a special contract limiting 
the common-law liability of the carrier is to 
change the character of that liability by removing 
from it the important element of insurance of the 
goods by the carrier, and to place his responsibil- 
ity for loss or damage upon the ground of negli- 
gence alone. The carrier does not, indeed, cease 
to be a carrier, but he is no longer an insurer. In 
numerous cases he is held, under such circum- 
stances, to be a private carrier for hire, and hence 
subject to an entirely different rule from that 
which would have fixed his responsibility if no 
special contract had been made. 

‘The controlling question in the present case is 
as to the burden of proof. On this subject there 
is an irreconcilable conflict among the decisions, 
and it would be a fruitless task to institute a com- 
parison between them. The great weight of mod- 
ern authority, and, as we think, the better reason, 
sustain the rule that where the action is upon a 
bill of lading which limits the liability of the car- 
rier by excepting certain perils, and it appears 
that the loss was within the restrictions of the 
special contract, the burden is upon the plaintiff 
to show that the accident or loss was the result of 
the negligence of the carrier. This rule was long 
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ago adopted by the English courts. In Harris v. 
Packwood, 3 Taunt. 264, the carrier had given 
notice that he would not be accountable for any 
package whatsoever, above the value of £20, un- 
less entered, and an insurance paid over and above 
the price charged for carriage, according to value. 
Nosuch insurance having been paid by the plaint- 
iff, it was said by Manstield (Sir J.), C.J.: ‘How- 
ever we may wish the law to be, we cannot make 
it different than as we find it. In looking into the 
books, we find the special acceptance much older 
than I had supposed it to be. Andit leads to 
great frauds, for, on account of the number of per- 
sons always attending about these open wagon 
yards and offices, every person standing around is 
apprised that this or that parcel contains watches 
or jewels to the amount of many hundred pounds. 
This is a great inconvenience, but, however in- 
convenient itis, itseems that from the days of 
Aleyn down to this hour the cases have again and 
again decided that the liability of a carrier may 
be so restrained. Then the question is whether 
this loss is within the contract that has been 
made, and it seems, according to one or two of 
the cases, that it is not, for the losses have been of 
a very suspicious nature. In one case the parcel 
seems to have been lost before it left the yard. 
But, however, as there was no proof here of ex- 
press negligence, it seems that there must be a 
rule absolute for a nonsuit.’ In Marsh vy. Horne, 
5 Barn. & C. 322, Abbott, C. J., said: ‘A person 
may engage to place goods in a course of convey- 
ance and delivery, and yet declare that he will not 
be answerable for their loss. Indeed, this argu- 
ment would altogether defeat the notices given by 
carriers, Which have now prevailed in practice for 
sO many years. and been recognized by so many 
decisions. And, considering the notice given in 
the present case, we think the defendant could not, 
upon the delivery of the goods, have maintained 
a charge for any sum beyond the reasonable price 
of carriage, exclusive of the responsibility of the 
risk for loss. And, as to the first point made in 
the argument, it may with equal propriety be said 
that the plaintiff, who was informed of the de- 
fendant’s advertisement, and did not offer to com- 
ply with its terms, chose to stand his own insurer, 
as that the defendant, who knew the value of the 
goods to exceed £5, and did not demand to be paid 
for insurance, nevertheless to take a responsibility 
upon himselfand indemnify himself.’ In Muddle 
v. Stride, 9 Car. & P. 380, which was an action 
against the proprietors of a steam vessel to recover 
damages for goods sent by such vessel and lost, 
Lord Chief Justice Denman, in summing up to 
the jury, observed ‘that the jury were to see clearly 
that the defendants were guilty of negligence, be- 
fore they could find a verdict against them.’ 
Many cases in the Supreme Court of the United 
States hold that, when the loss falls within the 
exception in the bill of lading or contract of the 
carrier, the onus probandi is upon the shipper to 
show negligence on the part of the carrier. Clark 
v. Barnwell, 12 How. 272: ‘After the damage to 





the goods, therefore, has been established, the 
burden lies upon the respondents to show that it 
was occasioned by one of the perils from which 
they were exempted by the bill of lading; and 
even where evidence has been thus given, bring- 
ing the particular loss or damage within one of 
the dangers or accidents of the navigation, it is 
still competent for the shippers to show that it 
might have been avoided by the exercise of rea- 
sonable skill and attention on the part of the per- 
sons employed in the conveyance of the goods; 
for then it is not deemed to be, in the sense of the 
law, such a loss as will exempt the carrier from 
liability, but rather a loss occasioned by his neg- 
ligence and inattention to his duty. Hence, it is 
that, although the loss occurs by a peril of the 
sea, yet, if it might have been avoided by skill and 
diligence at the time, the carrier is liable. But 
in this stage and posture of the case the burden is 
upon the plaintiff to establish the negligence, as 
the affirmative lies upon him.’ In Transportation 
Co. v. Downer, 11 Wall. 129, Field, J., delivering 
the opinion of the court, said: ‘On the trial the 
plaintiff made out a prima facie case by producing 
the bill of lading, showing the receipt of the cof- 
fee by the company at New York, and the con- 
tract for its transportation to Chicago, and by 
proving the arrival of the coffee at the latter place 
in the propeller Brooklyn in a ruined condition, 
and the consequent damages sustained. The 
company met this prima facie case by showing 
that the los; was occasioned by one of the dangers 
of lake navigation. (The bill of lading given by 
the company exempted it from liability for losses 
by dangers of navigation on the lakes and rivers.) 
These terms ‘‘dangers of lake navigation,”’ in- 
clude all the ordinary perils which attend naviga- 
tion on the lakes, and, among others, that which 
arises from shallowness of the waters at the en- 
trance of the harbors formed from them. The 
plaintiff then introduced testimony to show that 
this danger, and the consequent loss, might have 
been avoided by the exercise of proper care and 
skill on the part of the defendant. If the danger 
might have been thus avoided, it is plain that the 
loss should be attributed to the negligence and 
inattention of the company; and it should be held 
liable, notwithstanding the exception in the bill 
of lading. The burden of establishing such neg- 
ligence and inattention rested with the plaintiff, 
but the court refused an instruction to the jury to 
that effect prayed by the defendant, and instructed 
them that it was the duty of the defendant to show 
that it had not been guilty of negligenee. In this 
respect the court erred.’ See, also, 5 Am. & Eng. 
Enc. Law (2d Ed.), p. 360, and cases decided by 
federal courts, collected in note 1. The same 
views have been expressed by many of the State 
courts in carefully prepared opinions, among 
which may be named Lamb v. Transportation Co., 
46 N. Y. 271; Cochran v. Dinsmore, 49 N. Y. 249; 
Whitworth v. Railroad Co., 87 N. Y. 413; Farn- 
han v. Railroad Co., 55 Pa. St. 53; Colton v. Rail- 
road Co., 67 Pa. St. 211; Patterson v. Clyde, 67 
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Pa. St. 500; Railroad Co. v. Raiordon, 119 Pa. St. 
577, 13 Atl. Rep. 324; Buck v. Railroad Co. (Pa. 
Sup.), 24 Atl. Rep. 678; Smith v. Express Co. 
(Mich.), 66 N. W. Rep. 479; Read v. Railroad 
Co., 60 Mo. 199; Kallman v. Express Co., 3 Kan. 
205; New Orleans Mut. Ins. Co. v. New Orleans, 
J.& G.N. R. Co., 20 La. Ann. 302; Wilson v. 
Railroad Co. (Cal.), 7 Am. & Eng. R. Cas. 400; 
Louisville & N. R. Co. v. Manchester Mills (Tenn. 
Sup.), 14.8. W. Rep. 314; Sager v. Railroad_Co., 
31 Me. 228; Mitchell v. Express Co., 46 Iowa, 214; 
Railway Co. v. Reynolds, 8 Kan. 623; Smith v. 
Railroad Co., 64 N. Car. 235; Railroad Co. v. Tal- 
bot, 39 Ark. 523. See, also, Hutch. Carr. § 767; 
Ang. Carr. 276; 4 Elliott, R. R., p. 2347, § 1516. 
‘The question as to the burden of proof in such 
cases, so far as we have been able to discover, bas 
not been directly decided by the supreme court of 
this State. In Express Co. v. Fendrick, 38 Ind. 
150, the court say (Worden, J.): ‘We need not 
determine whether in such case the burthen of 
proving negligence on the part of the carrier de- 
volves upon the shipper or consignee, of whether 
the burthen of disproving it devolves upon the 
carrier. The paragraph of the answer we deem 
good on either theory, inasmuch as it sets up the 
loss in such manner as prima facie, at least, ex- 
cludes the inference of negligence on the part of 
the defendant.” The opinion in the case of Rail- 
road Co. v. Sherwood, 132 Ind. 129, 31 N. E. Rep. 
781, quotes with approval the rule hereinbefore 
stated concerning the burden of proof, as laid 
down in Wheeler, Carr. 252. and Hutch. Carr. (2d 
Ed.) §§ 259, 736; but, as the property, the loss of 
which was the subject of controversy in that case, 
was live stock, and the question here presented 
was not directly involved, it cannot be said that 
the point as to the burden of proof was decided. 
In Railway Co. v. Forsythe, 4 Ind. App. 326, 29 
N. E. Rep. 1138, it is held that, in an action upon 
a bill of lading exempting the carrier from liabil- 
ity as to a particular peril, the burden of showing 
negligence is upon the plaintiff. The reasons by 
which the opposite view is maintained, while 
often plausible, are not always sound. Such as 
are deduced from the strictness of the common 
law touching the liability of the carrier lose much 
of their force when it is remembered that at least 
as early as the year 1648, in Englaud, the carrier 
was permitted to limit his responsibility. His 
right to do so, not only by express contract, but 
by notice to the shipper, and even by public ad- 
vertisement, is recognized in numerous Cases. 
Much of that strictness, too, was due to the con- 
dition of society; to the wild and unsettled state 
of the country, the frequency of highway rob- 
beries, the absence of police protection, the crude 
methods of carrying on business, the circumstance 
that goods were usually transported across the 
country in stages and other like vehicles, inade- 
quately equipped and insufficiently guarded, and 
the disreputable character and dishonest practices 
of many of those engaged in the business of car- 
riers. Something of this kind is indicated in the 





language of Lord Holt, C. J., in Lane v. Cotton, 
1 Salk. 18, where he says: ‘It isa hard thing to 
charge a carrier; but, if he should not be charged, 
he might keep a correspondence witb thieves, 
and cheat the owner of his goods, and he should 
never be able to have them.’ It appears also 
from the statement of Mansfield (Sir J.), C. J., in 
Harris v. Packwood, supra, where he says: ‘And 
it leads to great frauds, for, on account of the 
number of persons always attending about these 
open wagon yards and offices, every person stand- 
ing around is apprised that this or that parcel 
contains watches or jewels to the amount of many 
hundred pounds.’ The extreme illustrations made 
use of in many opinions prove nothing. If such 
cases occur, they are exceptional, and afford no 
foundation for a general rule. ‘The occurrence of 
the accidents and perils by which goods are dam- 
aged or lost while being transported over land, or 
on the rivers, lakes, or seas, is usualiy open and 
notorious. Knowledge of the facts is seldom con- 
fined to the carrier, or toa few agents who are 
subservient to his interests and subject to his con- 
trol. The persons employed upon a railroad, or 
engaged in navigating a vessel, are not generally 
disposed to shield their employer by sinister 
means, and are probably quite as often subject to 
the charge of undue prejudice against him as of 
undue partially toward him. Neither is any 
serious danger to be apprehended from the im- 
position of unfair and unjust terms upon the ship- 
per by the carrier. The form and conditions of 
the contracts of the carrier are in most cases sub- 
ject to legislative control, and it is to be presumed 
that, whenever it becomes necessary to protect 
the people of the State from imposition, the legis- 
lative remedy will be applied.”’ 








PROPERTY RIGHTS IN MINERAL OIL 
AND NATURAL GAS. 


The peculiar qualities of mineral oil and 
natural gas make them difficult to classify, 
but the weight of authority now seems to be 
in favor of recognizing them as minerals.’ 
They have also been variously compared to 
well defined subterranean streams, surface 
streams, ponds, air, animals ferw nature, and 
percolating waters, and certainly with each 
of these have they some things in common.’ 
This is especially true of the last mentioned, 
the law of percolating waters having greatly 
aided and largely governed the courts in de- 
ciding questions involving property rights in 

1 Westmorland Gas Co. v. Dewitt, 130 Pa. St. 235; 
Williamson v. Jones, 39 W. Va. 256; People’s Gas Co. 
v. Tyner, 131 Ind. 277; Gill v. Weston, 110 Pa, St. 312. 

2 Dark v. Johnston, 55 Pa. St. 164; People’s Gas Co. 


v. Tyner, 131 Ind. 277; Gould on Waters (2d Ed.), sec. 
291. 
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oil and gas. The classification of oil and gas 
as minerals is subject to many qualifications, 
and the rules of law which apply to the solid 
minerals do not, in many instances, spply to 
oil and gas. They may be said, then, to be 
minerals only in a limited sense or qualified 
minerals. Being minerals, then, only in a 
qualified sense, the question naturally arises, 
how far is the law of minerals applicable to 
oil and gas? The common law has always re- 
garded minerals in situ as being a part of, 
and belonging to the owner of, the land, be- 
coming personalty upon being severed from 
the land.* As minerals are a part of the free- 
hold, they partake of the inseparable attributes 
of real estate. They are capable of absolute 
ownership, which means that the owner of the 
fee may alienate freely, and may use as he 
sees fit, evento unlimited waste. But as has 
been seen, the owner of the land has only a 
qualified ownership in oil and gas. On ac- 
count of their fugative and wandering nature, 
he cannot have an absolute property in them 
until reduced to his possession. As a result 
of this qualified ownership, the rules as to 
free alienation and free use do not apply to 
oil and gas as they do to the ordinary miner- 
als. It has long been settled that a land- 
owner can convey a separate estate in the 
solid minerals in his land, and a grant of the 
exclusive privilege to mine coal or iron has 
been held to convey a separate corporeal es- 
tate in the coal or iron.® Several of the 
earlier decisions, proceeding on the theory 
that oil and gas were minerals in the strict 
sense of the word, held that the grant of the 
exclusive right to bore for and take oil from 
a specified tract of land passed a separate es- 
tate in the land. These cases are no longer 
considered to be the law of the subject, how- 
ever, the weight and reason of modern au- 
thority holding that oil and gas are not 
capable of separate corporeal ownership.’ In 


3 Westmorland Gas Co. v. Dewitt, 130 Pa. St. 235; 
Brown v. Spillman, 155 U. 8. 665; Wood County Petro- 
leum Co. v. West Virginia Transportation Co., 28 W. 
Va. 210; Townsend v. State (Ind.), 47 N. E. Rep. 19. 

4 Hope’s Appeal (Penn.), 3 Atl. Rep. 23. 

5 Caldwell v. Fulton, 7 Casey, 475; Sanderson v. 
City of Scranton, 105 Pa. St. 469; Plummer v. Hills- 
dale Coal & Iron Co., 160 Pa. St. 483. 

6 Stoughten’s Appeal, 88 Pa. St. 198; Murry v. Al- 
lard (Tenn.), 43 S. W. Rep. 355. Possibly Blakely v. 
Marshall, 174 Pa. St. 425. Also see Wilson v. Youst 
(W. Va.), 28S. E. Rep. 781. 

7 Funk v. Holdeman, 53 Pa, St. 229; Dark v. Johns- 
ton, 55 Pa. St. 164; Shepherd v. McCalmot, 38 Hun, 





Tennessee the old doctrine is adhered to, 
the supreme court in a recent decision hold- 
ing that the ‘‘owner of a farm might sell the 
land to one man, the iron or gas to another, 
giving to each person a deed or conveyance 
in fee-simple for his particular deposit or 
stratum, while he retains the surface for cul- 
tivating purposes precisely as he held it be- 
fore.’’® All of the other oil and gas produc- 
ing States adhere to the doctrine of qualified 
ownership. The principle running through 
all these cases is that a landowner cannot 
have an absolute but only a qualified interest 
in oil and gas until they have been reduced 
to possession. Like the solid minerals, when 
severed from the land and reduced to posses- 
sion, they become personal property.® While 
in place in the land they are real property, 
but real property that cannot be separately 
conveyed. This theorizing, on part of the 
courts, has led to the embarrassing proposi- 
tion that oil and gas are real estate, the title 
to which can only be acquired by reducing 
to possession, and that upon such reduction 
to possession they become personal property. 
The landowner cannot sell them as real prop- 
erty, and he cannot use them himself as such, 
because when he reduces them to possession 
they become personal property. Their loca- 
tion in and under his land makes them in a 
way his property. He, and he alone, has the 
right to appropriate them while they are un- 
der his land; that is, bring them up through 
his land. They may become the property of 
another if he can get to them without going 
through the landin which they are situated.’ 
His right to appropriate them does not result 
from his ownership of the oil and gas, but 
rather from his control of the means of reach- 
ing them. He cannot sell the gas, the most. 
he can do is to grant the right to come upon 
his land, and drill down through this land un- 
til gas is found. This carries with it the 


87; Chaniberlain v. Doe (Penn.),16 W. N. C. 532; 
Brown Vv. Spillman, 155 U. S. 665; Barnhart v. Lock- 
wood, 152 Pa. St. 82; Ohio Oil Co. v. The Toledo, 
Findley, ete. Railroad Co., 4 Ohio C. C. 210; Rebecca 
Thompson’s Appeal, 5 Out. 225; Chandler v. Pitts- 
burg Plate Glass Co. (Ind.), 50 N. E. Rep. 400; Brown 
v. Beecher, 120 Pa. St. 590. 

8 Murry v. Allard, 43 S. W. Rep. 355. 

® State v. The Indiana & Ohio Gas & Mining Co., 120 
Ind. 575; Jamieson v. Indiana Natural Gas & Oil Co., 
128 Ind. 555. 

10 Hague v. Wheeler, 157 Pa. St. 324; People’s Gas 
Co. v. Tyner, 181 Ind. 277. 
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right to appropriate the gas." The reason of 
this rule lays in the fugative nature of oil and 
gas, and their tendency to escape when set 
free. Until reduced to possession we cannot 
as safely deal with the abstract article as we 
can with coal or iron. A landowner may 
know that there is gas in his land, but he does 
not know how long it will remain there. It 
may be in his neighbor’s land to-morrow. 
He cannot deliver the possession or even the 
right of possession of the gas which to-day is 
under his land, because by the time the buyer 
reaches itit may be gone. He cannot convey 
anything which he is not capable of deliver- 
ing the possession, or the present or future 
right of possession, of. If there were any 
magic means by which a landowner could 
compel all the gas which is under his land at 
a certain time to remain there, then, and not 
until then, could he say, ‘‘I convey to you all 
the gas under my land.’’ If a landowner 
grants a stratum of coal to one man and the 
surface to another, the surface owner has the 
right to the oil and gas, and also an easement 
on the stratum of coal to the extent that he 
may drill through it to reach his oil and gas.” 

Notwithstanding the well settled rule that 
oil and gas are not capable of a distinct cor- 
poreal estate, an apparent exception may be 
found in the fact that under statutes prohibit- 
ing a guardian from conveying his ward’s 
real estate without the consent of the orphan’s 
court, or a wife conveying her real estate 
without her husband joining, it has been held 
that such guardian or wife cannot convey oil 
and gas rights without the consent of the 
court in the one case, or the joining of the 
husband" in the other. The reason of these 
exceptions seem to be found in the great value 
which oil and gas leases sometimes attain, be- 
ing often of far greater value than the land 
itself. 

The doctrine of qualified ownership would 
seem to preclude a landowner from recover- 
ing oil and gas which has been wrongfully 
appropriated through his land by another. 
He certainly would have no right of action 
against one who had appropriated his oil or 


1! Brown v. Spillman, 155 U. S. 665. 

12 Chartier’s Block Coal Co. v. Mellon, 152 Pa. St. 
286; Mansfield Block Coal Co. v. Mellon, 25 Atl. Rep. 
601; Rend v. Venture Oil Co., 48 Fed. Rep. 248. 

13 Stoughten’s Appeal, 88 Pa. St. 198. 

14 Columbia Oil Co. v. Blake, 13 Ind. App. 680. 





gas through his neighbor’s land,” and there 
would be no added injury except the trespass 
by one who invaded his own land and appro- 
priated his gas. Some of the courts adhering 
strictly to the doctrine, hold that a landowner 
has no recourse if his oil or gas has been ap- 
propriated by a trespasser except for the tres- 
pass, and that the oil or gas appropriated 
would not enter into the damages any more 
than would the appropriation by a trespasser 
of the air, water, or wild animals.’ Other 
courts have held that the trespasser is liable 
in an action of account,! and still others have 
gone to the extent of holding that the very 
oil and gas may be recovered in an action of 
trover.'® 

The doctrine of qualified ownership has 
been carried so far in Indiana that the su- 
preme court of that State, in a recent decis- 
ion, practically dispossessed the landowner 
of any ownership in gas, and asserted that 
gas belonged to the State in its sovereign 
capacity.!? The case has been appealed to 
the Supreme Court of the United States, and 
the decision of that tribunal is awaited with 
much interest. 

Having attempted to discuss the right to 
the free alienation of oil and gas as affected 
by the doctrine of qualified ownership, it is 
now desired to take up the right of the prop- 
erty owner to the free use of the oil and gas 
in his land as modified by tbe doctrine of 
qualified ownership. One of the inseparable 
attributes of absolute ownership in fee-simple 
is the right of the owner to use his property 
as he may see fit, even to unlimited waste, 
the only restriction placed upon him is that 
he must not use it in such a manner that the 
rights of others willbe injured thereby. For 
many years no one questioned the right 
of the landowner to drill down and appro- 
priate the oil and gas to whatever use he might 
see fit. He might use it himself or sell it, 
or be might and often did allow great quanti- 
ties of gas to escape into the open air at the 
mouth of the well. When it became appar- 
ent that the supply of gas is limited, the ques- 


15 Hague v. Wheeler, 157 Pa. St. 324. 

16 Wood County Petroleum Co. v. West Virginia 
Transportation Co., 28 W. Va. 210; Keir v. Patterson, 
41 Pa. St. 357. 

7 Kitchen v. Smith, 101 Pa. St. 452. 

18 Hail v. Reed, 54 Ky. 479; Hughs vy. United Pipe 
Lines, 119 N. Y. 423. 

19 State v. Ohio Oil Co., 49 N. E. Rep. 809. 
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tion as to the rights of the property owner to 
waste his oil and gas, especially the latter, 
arose. That a property owner could turn his 
gas loose into the air without benefit to himself, 
but to the positive injury of an adjoining gas 
producer seemed a harsh doctrine. It was 
attempted to exclude gas from the workings 
of the rule on the theory that a man may col- 
lect and appropriate all the gas which he can 
put to his lawful use for his practical benefit, 
but that he exceeds his rights when he collects 
it, not for his own use, but to the injury of 
his neighbors. But the court in refusing to 
grant relief held that the ‘‘landowner’s domin- 
ion is upon general principles as absolute 
over the fluids as the solid minerals, * * * and 
so long as he can reach gas and bring it to the 
surface it is his absolutely to sell, to use, to 
give away or to squander, asin the case of 
other property.’ The same question arose 
later in Indiana, and a directly opposite view 
from that recorded in the Pennsylvania case 
was taken. The court in granting the relief 
asked declared that the ownership of natural 
gas, like fish and wild animals, is in the state 
in its sovereign capacity, and that the land- 
owner has no more right in the gasin his land 
than he has in the wild animals which pass 
over his land.” This carries the doctrine of 
qualified ownership, if indeed the landowner 
may be said to have any property at all in 
gas, to an alarming extent. It would follow 
from this decision that the State could en- 
tirely prohibit the taking of gas as it already 
has fish in certain streams, and various species 
of fowls during certain periods of the year. 

A life tenant, also a tenant for a term of 
years, unless the lease shows a contrary in- 
tention, may work wells already opened when 
he comes into his estate and may even drill 
new wells, and develop the land to exhaus- 
tion, but he cannot work the land for oil or 
gas unless operations had been commenced 
when he came into possession.” If a life es- 
tate is created in lands which had been pre- 
viously leased for oil and gas purposes, the 
rent or royalty therefrom belongs to the life 
tenant as income. Owing to the extreme 

2 Hague v. Wheeler, 157 Pa, St. 824; Tyner v. Peo- 
ple’s Gas Co., 131 Ind. 408. 

21 State v. Ohio Oil Co., 49N. E. Rep. 809; ‘'ownsend 
v. State, 47 N. E. Rep. 19. 

22 Marshall v. Mellon, 170 Pa. St. 8371; Williamson v. 
Jones, 39 W. Va. 256; Barringer and Adams on Mines 


and Mining, pp. 8 to 18; McMannis’ App., 188 Pa. St. 
606. 





probability that unless land held for life, 
upon which operations have not been com- 
menced, and in which oil or gas is known to 
exist, is worked along with surrounding land, 
that not only the life tenant, but those who 
come after him will fail to derive any benefits 
from the oil or gas having been ,in the land, 
the rule has been laid down that the life ten- 
ant and remainder-man may join in leasing 
the land, and that the former is entitled to 
the enjoyment of the fund (i. e., the interest 
thereon) during life, and at his death the cor- 
pus of the fund shall go to the remainder-man.* 
Several persons owning oil and gas interests 
together are tenants in common, not partners. 

So far it has been presumed that the land- 
owner operates his own land which is seldom 
the case ; he usually prefers to sell the oil and 
gas rights to another, often retaining the 
agriculture and all other rights for himself. 
As has been shown he cannot convey a dis- 
tinct corporeal estate in the oil and gas as he 
can in the coal,” so the right to work land 
for oil and gas is granted by means of leases. 
These leases may be divided into three classes : 
First. A lease of lands with the privilege of 
boring for oil or gas. Second. An incorporeal 
right to bore for oil or gas, which is some- 
times called a license coupled with an inter- 
est. Third. A simple license or parol priv- 
ilege to bore for oil or gas. 

The first of these, a lease of lands with the 
privileges either express or implied of boring 
for oil or gas,* partakes in most respects of 
the character of a lease for general agricult- 
ural purposes, and may be for a definite term 
or until the happening of a contingency, usu- 
ally the ceasing of the well to be a productive 
one. As the whole land itself is conveyed 
the grant is a corporeal one, and the grantee 
takes an estate in the land, but he does not 
take a separate corporeal estate in the oil or 
gas. The right to bore for and take the oil 
or gas is only an incident to the grant, as the 
right to raise a crop of corn and take it is 
incident to an agricultural lease. The oil and 
gas is for most purposes considered a profit 


23 Blakely v. Marshall, 174 Pa. St. 425; Wilson v. 
Youst, 28 S. E. Rep. 781. 

24 Butlar Savings Bank v. Osborn, 159 Pa. St. 10; 
Dunbam v. Loverock, 27 Atl. Rep. 990. But see con- 
tra: Brown v. Beecher, 120 Pa. St. 590. 

25 See note 7. 

26 Chicago & Allegheny Oil & Mining Co. v. The 
United States Petroleum Co., 57 Pa. St. 88; Brown v. 
Beecher, 120 Pa. St. 590. 
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arising out of the land the same as the corn. 
If a landowner whose land is subject to a 
lease of this kind divides his estate and dis- 
poses of different parcels to several different 
persons, each person is bound by the lease, 
and notwithstanding the fact that all the oil 
or gas is taken out through one of the tracts 
only is entitled in return to his share of the 
royalty.” The relation between the lessor 
and lessee is that of landlord and tenant, and 
the ordinary rules of that branch of the law 
apply in most instances.” 

The second class of leases, an incorporeal 
right to bore for oil or gas,” does not pass 
any corporeal estate in the land, but only a 
right to enter the land and experiment for oil 
or gas, the lessor usually reserving for him- 
self the surface for agricultural purposes. 
Until oil or gas is found the right is inchoate, 
and for the purpose of experiment only. If it 
is not found no estate vests and the lessee’s 
title ends when the unsuccessful search is 
abandoned. If oil or gas is found the right 
to produce it becomes a vested right, and 
the lessee will be protected in exercising it 
in accordance with the term and conditions 
of the contract. If the surface be granted 
or the lessee put in exclusive control of the 
land, then it is the grant of a corporeal inter- 
est and comes within the first class. Confer- 
ring a mere right as it does, it is not an object 
of which the sheriff can deliver possession, 
therefore ejectment proceedings will not lie.#! 
There is no class of incorporeal rights to 
which it may be said to strictly belong.” It 
is sometimes called an easement, but it differs 
from that class of incorporeal rights, in that 
it does not require a dominant tenement for 
its existence. It is perhaps more nearly 
analogous to a profit a prendre than to any 
other class. Itis aright to take a profit from 
the land and that profit is really a part of the 
land. A grant to pass an exclusive, irrevo- 


cable, incorporeal interest must be in writing.” 


Indeed it has long been a well seitled princi- 
ple of law that the grant even in writing of an 


27 Wettengel v. Gormley, 160 Pa. St. 559. 

2% Goss v. Firebrick Co. (Pa.),4 Superior Ct. 167; 
Washington Natural Gas Co. v. Johnston, 123 Pa. St. 
576. 

22 Funk v. Holdeman, 53 Pa. St. 229. 

80 Venture Oil Co. v. Fretts, 152 Pa. St. 451; Barn- 
hart v. Lockwood, 152 Pa. St. 82. 

31 Ryand v. Ryand Farm Oil Co., 68 Pa. St. 397; 
Union Petroleum Co. v. B. P. Co., 72 Pa. St. 178. 

® Dark v. Johnston, 55 Pa. St. 164. 





incorporeal right to enter upon land and take 
a profit therefrom, was not capable of being 
held exclusive of the grantor or his assigns, 
nor was it capable of being divided by the 
lessee and assigne:| to different parties, but 
incorporeal oil and gas leases are now held to 
be an exception to the rule.* 

The last of the three classes into which oil 
and gas leases are divided is a simple parol 
license. Such a conveyance is revocable at 
the will of the grantor and is similar in most 
respects to a license to mine the solid min- 
erals.® 

As neither of the leases above mentioned 
conveys a freehold estate the royalty received 
therefrom, whether in the nature of a sum in 
solido, a certain sum per year, or a portion 
of the oilor gas, isin no sense purchase 
money, but is true rent. For the same rea- 
son the taxes on land deased for oil and gas 
purposes, unless otherwise provided by stat- 
ute, is payable entirely by the owner of the 
land. 

Many duties of the lessor and lessee to each 
other which do not arise in agricultural or 
solid mineral leases, arise in oil and gas 
leases. Owing to the peculiar nature of 
oil and gas it is the duty of the lessee to test 
thoroughly the existence of oil or gas in the 
rocks that should bear them, and if found in 
paying quantities it is the implied condition 
of every lease whether provided for or not, 
that the land shall be thoroughly developed 
by the lessee, within a reasonable time, sink- 
ing as many wells as may be necessary to se- 
cure the oil or gas for the common benefit of 
both lessor and lessee.” The number and 
location of wells necessary to develop a certain 
tract is sometimes a puzzling question. The 
quality of the oil or gas producing rock, the 
nature and extent of operations on adjoining 
lands, and the marketability of the oil and 
gas produced, are all taken into consideration 
in arriving ata conclusion.*® If the lessee 
fails to develop the land properly the lessor 

33 Lord Mountjoy’s Case, Coke Lit., p. 586, Chetham 
v. Williamson, 4 East, 469; Doe v. Wood,2 B.& A. 
789; Grubb v. Bayard, 2 Wall. C. C. R. 97. 

% Funk v. Holdeman, 53 Pa. St. 229; Westmorland 
Gas Co. v. Dewitt, 130 Pa. St. 235. 

3% Desloge v. Pierce, 38 Mo. 588. 

36 McMannis’ App., 1388 Pa. St. 606; Chandler v. 
Pittsburg Plate Glass Co., 50 N. E. Rep. 400. 

87 Keppner v. Lemon, 176 Pa. St. 502; Harris v. Ohio 
Oil Co. (Ohio), 48 N. E. Rep. 502. 


383 McKnight v. Manufacturers’ Natural Gas. Co., 
146 Pa. St. 185. 
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may sue for and recover the amount of his 
loss, the measure of damages being the value 
in the rocks (that is, the value at the mouth 
of the well less the cost of raising), of the oil 
which should have been produced less the 
amount which was produced, plus the interest 
on the difference.* If the lessee has cov- 
enanted to put down a test well it is his duty 
to do so, and itis no defense that he has 
drilled adjoining land and found no oil or gas, 
or that he has ascertained by methods prac- 
ticed and approved by men of skill in the 
business that there is no oil or gas in the 
land. 

Leases of the second and third classes 
above mentioned are always terminated by 
the exhaustion of the oil and gas, but not so 
with the first class unless specifically men- 
tioned. Leases of all classes may be and 
often are terminated by forfeiture. The right 
to declare a forfeiture must be exercised 
promptly,* and must always be provided for 
in the lease, usually being predicated upon a 
failure to pay rent or royalty or to test or de- 
velop the land. A forfeiture is for the ben- 
efit of the lessor, and cannot be taken advan- 
tage of by the lessee unless there is an express 
stipulation that the lease shall be voidable at 
the option of either party or the lessee. 
Most leases provide for. the completion of a 
well by a certain time or in default thereof to 
pay acertain sum of money periodically until 
such well is completed, with a further provis- 
ion that upon failure to perform the covenants 
of the lease the same shall be forfeited. Un- 
der this kind of a lease the lessee may pay 
the amount agreed upon and keep the lease 
alive, but if he fails to put down the wells or 
make the payments according to agreement, 
the lessor has his option to either declare the 
lease forfeited or affirm it and sue for stipu- 
lated damages, and in the latter case the de- 
fendant cannot set up the forfeiture of the 
lease as a defense. A lessor may waive his 
right to declare a forfeiture, but such waiver 
must be by some positive act a mere silent 
acquiescence having been repeatedly held not 


89 Bradford v. Blair, 113 Pa St. 83. 

40 Duffield v. Hue, 129 Pa. St. 94; Steiner v. Murks, 
172 Pa. St. 400; Lynch v. Versailles Fuel Co., 165 Pa. 
St. 518. 

41 Thompson v. Christie, 138 Pa. St. 230. 

42 Wills v. Gas Co., 180 Pa. St. 222; Cochran v. Pugh, 
159 Pa. St. 184. But see Diamond Plate Glass Co. v. 
Curless (Ind.), 52 N. E. Rep. 782. 





to constitute a waiver. The tendency of the 
courts has been to favor the lessor rather than 
the lessee, and the old rule that the law ab- 
hors a forfeiture has been munch softened in 
dealing with oil and gas leases.“ 

Terre Haute, Ind. Grorce O. Drx. 

48 Brown v. Vandergift, 80 Pa. St. 142; Elk Fork Oil 
& Gas Co. v. Jennings, 84 Fed. Rep. 839; Guffy v. 
Hukill, 34 W. Va. 49; Bretman v. Harness, 42 W. Va. 


433; Crawford v. Ritchey, 27 S. E. Rep. 220; Munroe 
v. Armstrong, 96 Pa. St. 307. 








VENDOR AND PURCHASER—EQUITABLE LIEN 
—UNPAID PURCHASE MONEY — PRIORITY — 
LACHES. 


MILLER v. ALBRIGHT. 


Supreme Court of Ohio, March 14, 1899. 


1. The equitable lien of a vendor for the unpaid 
purchase money for land sold and conveyed is para- 
mount to the liens of judgments recovered against the 
vendee on debts contracted by him after his deed has 
been placed upon record, although the creditors were 
without notice of the equitable lien; and this priority 
is not affected by the levy on the land of executions 
issued on the judgments. 

2. Actual knowledge by a judgment creditor, when 
his debt was contracted, that the title to the land ap- 
peared of.record in the name of the vendee, and his 
expectation to look to the land as a means of satisfying 
the debt, create no equity superior to that of other 
creditors without such knowledge. In contemplation 
of law all have notice of what the record discloses. 
Each stands on an equality with the others in this re- 
spect, and the liens of all alike are subordinate to 
that of the vendor. 

8. Delay in the enforeement of the vendor’s lien 
from mere indulgence does not postpone it to the liens 
of judgment and execution creditors. It subsists 
against the vendee as long as the debt for the purchase 
money is not paid or barred, and so continues against 
judgment creditors, who succeed only to the interest 
of the vendee in the land, which is what is left after 
the purchase money is paid. 


WILLIAMS, J.: The question in the case is 
whether, upon the following state of facts, the 
vendor’s lien asserted by the defendant in érror is 
entitled to priority over the liens of certain judg- 
ments recovered against the vendee by the plaint- 
iffs in error. On the 2d day of July, 1883, the de- 
fendant in error, Solomon Albright, then the 
owner of a tract of land in Paulding county, sold 
and conveyed it to William Albright for the price 
of $600, for which the purchaser gave his three 
notes, payable in four, five, and six years, re- 
spectively, from that date. The deed was placed 
on record, and the purchaser went into posses- 
sion. The notes having become due and being 
unpaid, Solomon Albright, on the 6th day of No- 
vember, 1895. brought the action below to recover 
judgment on the notes and enforce his lien on the 
land. From 1890 to 1893, William Albright be- 
came indebted to L. Miller and J. B. Baxter 
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jointly, and to F. W. Hyman and Emmett Barnes 
severally, in various small amounts, upon which 
judgments were recovered in 1894 and 1895, and ex- 
ecutions issued on them were levied on the land. 
The judgments of Miller and Baxter were recovered 
in the court of common pleas, and those of the 
other two creditors before justices of the peace, 
and transcripts were filed with the clerk on which 
the executions were issued. These judgment 
creditors were made parties to the action brought 
by Solomon Albright, in which they set up their 
respective liens, and asked that they be given 
preference over the lien of the plaintiff. The in- 
debtedness upon which the judgments were ren- 
dered accrued while the debtor appeared of record 
to be the owner of the land, and the creditors were 
without knowledge that the purchase price of the 
land was unpaid, and in an action brought by 
them a judgment was obtained setting aside as 
fraudulent a conveyance made of the land by their 
debtor; but Solomon Albright was not a party to 
that suit, nor does it appear that he had any 
knowledge of it, nor that any further proceedings 
were had after the deed was set aside. The ex- 
istence and validity of the plaintiff’s lien are un- 
disputed, but its priority is contested on the 
grounds (1) that by the levy of their executions 
the judgment creditors obtained an advantage at 
law; and (2) that they have the better equity, be- 
cause credit was given the vendee by them on the 
faith of his apparent ownership of the land, and 
by reason of the delay of the vendor in the en- 
forcement of his lien. 

The supposed classification of the liens of 
vendors, suggested in argument, into those exist- 
ing before and those arising when the conveyance 
is made, and denominating the latter a grantor’s 
lien as distinguished from the former, is critical, 
but unimportant, and can serve no useful purpose 
in solving the question before us. Until convey- 
ance made, the vendor retains his whole estate in 
the land, which cannot properly be called a lien. 
True, he may tender a conveyance, and look to 
the land asa security for the purchase money, and 
enforce payment by subjecting the land or any 
property of the vendee to sale for that purpose. 
But, as said by a learned author, it is a complete 
misuse of legal terms to call the interest of the 
vendor alien when it is the full legal estate. The 
lien proper of the vendor arises only upon con- 
veyance, and in that sense the term is generally 
employed and well understood. It was observed 
by Read, J.. in Brush v. Kinsley, 14 Ohio, 21, 23, 
that: ‘Before the legal title passes from the 
vendor on a contract for the sale of land, there is 
no such thing as a lien. The vendor's remedy, 
in such case, is upon the contract, either to en- 
force specific peformance, or in an action at law. 
The vendee cannot compel a relinquishment of 
the legal title until he has clothed himself with 
the equity by the payment of the purchase money.” 
The superiority of the vendor’s lien in that, its 
proper, sense, over the liens of judgments recov- 
ered against the vendee, though recovered on in- 





debtedness contracted without notice, whatever 
the rule may be elsewhere, has been maintained 
in this State from au early period in its history; 
certainly as early as Patterson v. Johnson, 7 Ohio, 
225. The absolute justice of the lien against the 
vendee and those who take under him with notice 
is indisputable. Common honesty requires that 
one who buys land of another should pay for it, 
or, if he does not, that the land should be held for 
whatever be fails to pay. In equity the vendee 
holds the legal title in trust for the vendor, and 
has no beneficial interest in the land except to the 
extent of any excess that may remain after full 
payment of the purchase money. And it is a 
well-established rule that the lien of a judgment 
attaches only to such beneficial interest in land as 
the judgment debtor has at the time of its rendi- 
tion; and when the rule is not otherwise affected 
by statutory regulation,—as in cases of mortgages 
and other instruments which become effectual 
against third persons only on proper registration— 
the judgment lien is subject to all equities con- 
cerning the land which could be successfully as- 
serted against the debtor. ‘This rule is declared 
in Tousley v. Tousley, 5 Ohio St. 87, where it is 
said that, so far as the statute goes in giving a 
judgment creditor preference over mortgages not 
perfected by delivery to the recorder, ‘‘his rights 
are absolute, but for everything else he is re- 
mitted to general principles, and on general prin- 
ciples it is very clear that he acquires a lien only 
upon the interest of his debtor, and is bound to 
yield to every claim that could be successfully as- 
serted against him.’’ Hence the lien of the vendor 
must be as effectual against the judgment cred- 
itor, who, simply succeeds to the interest of the 
vendee in the property, as it is against the vendee 
himself. The vendor and the party holding the 
judgment being equally meritorious creditors, 
the former has the better equity, because so much 
of the land as is necessary to pay the amount due 
him on the purchase price is in equity his prop- 
erty, which ought not to be taken for the payment 
of another’s debt. The levy of an execution is- 
sued on the judgment adds nothing to the dignity 
of the lien or the equity of the creditor. It is 
merely astep in the enforcement of the judgment, 
or forthe preservation uf the lien, and has no 
other effect than to limit the lien to the property 
levied on when that is sufficient to satisfy the 
judgment. The levy, like the judgment, reaches 
nothing more than the interest which the debtor 
has in the property. In Boos v. Ewing, 17 Ohio, 
500, where a vendor's lien was given preference 
over judgment liens, not only had executions been 
levied, but the land had been sold by the sheriff, 
and the proceeds were in the hands of the court, 
awaiting confirmation of the sale. The court 
said: ‘The land, it is true, has been levied upon 
and sold on the execution, yet the sale is not con- 
firmed nor the money paid into the hands of the 
judgment creditor. It is yet in the custody of the 
court, where it is held for the use of the one hav- 
ing the better claim. ‘The vendee, creditors, and 
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purchaser are in court. None of them have any 
desire that the sale should be set aside. They, 
together with the complainant, wish it confirmed. 
Why should the court refuse, then, to do what 
equity requires, and secure complainant the ben- 
efit of his lien in this form, and to the creditors 
the surplus? Certainly he came not too late to 
preserve his equitable right, because he came 
before confirmation, and in time to prevent it, if 
necessary; and in time also to prevent the bidder 
at sheriff’s sale from placing himself in the con- 
dition of a purchaser without notice. Before con- 
firmation he might interfere; after that it would, 
perhaps, be too late.’ Nor isit perceived how the 
equity of the judgment creditors in this case was 
enlarged by the decree setting aside the fraudulent 
conveyance made by their debtor. The decree left 
the title in the debtor as if the conveyance had not 
been made, subject to the liens as they had there- 
tofore existed, and the order of their priority was 
not disturbed. Creditors of the vendee, who be- 
come such while the title appears of record in 
his name, presumabiy extend credit to him on the 
faith of his property responsibility ; and the claim 
that they acquire an equitibie right to have the 
land applied to their debts in preference to that 
due the vendor, who, by the execution and deliv- 
ery of the deed, enables the vendee to obtain 
credit, rests, it is contended, on the principle that 
a loss which must fall on one of two innocent 
parties from the act or default of a third person 
should be borne by him who has been instru- 
mental in producing the condition which caused 
the loss. This has always been forcibly urged 
as a serious objection to the allowance of a ven- 
dor’s lien as against creditors without notice, 
and it has prevailed in some jurisdictions, but not 
in this State. If it were an original question here, 
it would challenge the most careful consideration. 
The objection lies equally to all equitable liens of 
which there is no record or actual notice, and in 
some measure has received legislative approval. 
it has been so far adopted in our legislation as to 
deny priority to equitable and unrecorded mort- 
gages over judgment liens, but as yet the rule 
which has hitherto prevailed with respect to ven- 
dor’s liens remains undisturbed. This is not with- 
out significance as a legislative recognition of the 
rule, especially in view of its long continued ap- 
plication in this State within the cognizance of 
the legislative body, whose province it is, rather 
than of the courts, to make a change if one were 
deemed advisable. ‘The rights of a vendee under 
a contract of purchase before conveyance stands 
on much the same footing as those of a vendor 
after conveyance. In each case the one holds the 
land in trust for the other; and the vendee, to the 
extent that he has paid the purchase money, is 
preferred to creditors of the vendor, who, without 
notice of the unrecorded contract of purchase, 
extend to him their credit, and recover judgments 
against him while the legal title remains in him. 
White v. Denman, 1 Ohio St. 111, 112; Lefferson 
v. Dallas, 20 Ohio St. 68. In both instances the 





parties deal with specific property, while general 
creditors do not, though they have actual knowl- 
edge of the recorded title, and have the property 
in view as a means of enforcing collection of the 
debt. Their position is essentially different from 
that of a purchaser. It is obvious that actual 
knowledge by a judgment creditor when the in- 
debtedness due him was incurred, that the title to 
the land appeared of record in the name of the 
vendee, and an expectation to look to the land as 
a means of obtaining satisfaction of his debt, can 
give him no greater rights than those of other 
creditors without such knowledge or expectation. 
In contemplation of law, all have notice of what 
the record discloses, and their expectations are 
immaterial. Each stands on an equality with the 
others in this respect, and the liens of all alike 
are subordinate to that of the vendor. 

There is, then, nothing in the case that takes it 
out of the established rule which accords prefer- 
ence to the lien of a vendor for unpaid purchase 
money over judgment and execution liens, or that 
should deprive the defendant in error of the relief 
awarded him, unless some ground for doing so is 
to be found in his delay in instituting the action 
below. The three purchase money notes matured 
in July, 1887, 1888 and 1889, respectively, and the 
action was commenced in November, 1895, a 
period of something over six years after the ma- 
turity of the lastnote. Itis not shown nor charged 
that the plaintiff, by any act or declaration, caused 
any one to believe the debt had been paid, nor 
that the delay was from any bad faith or improper 
motive, nor otherwise than from mere indulgence 
of the debtor. That the purchase money was 
payable in installments. instead of a gross sum, 
is unimportant, and no action could be brought 
until one of the notes matured. The debt due the 
plaintiffs in error, on which their judgments 
against the vendee were recovered, were con- 
tracted at different times between 1890 and 1894, 
and whatever of foundation there is for the sup- 
posed equity they seek to maintain ’grew out of 
the fact that credit was given the vendee in re- 
liance on his apparent record title, and the equity 
therefore arose, if at all, at the time the debt was 
contracted, and not from anything that occurred 
subsequent to that time; so that it must neces- 
sarily be as strong in favor of one who became a 
creditor of the vendee within a year or a month 
after the maturity of the purchase money as it is 
in favor of one becoming a creditor any number 
of years afterwards short of the statutory bar. 
And, as observed by Burnett, J..in Tiernan vy. 
Beam, 2 Ohio, 383, 387, it is not readily seen ‘*by 
whai rule of construction a limitation can be ap- 
plied to the equitable that does not equally affect 
the legal right. The security for the debt should 
be as permanent as the debt itself. They ought 
to exist and expire together. ‘The object of the 
one was to insure the enjoyment of the other. 
The lien was intended to prevent one man from 
enjoying the property of another without consid- 
eration.’’ In Patterson v. Johnson, supra, the 
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lien of a vendor was upheld, and given prefer- 
ence over judgments against the vendee, after a 
period much longer than in this case had elapsed 
between the time the deed was recorded and the 
contracting of the debts on which the judgments 
were recovered, as well as between the maturity 
of the purchase money and the bringing of the 
action. The lien subsists against the vendee un- 
til the debt for the purchase money is paid or 
barred, and there is no reason why it should not 
so continue against judgment creditors who suc- 
ceed only to the property interest which the ven- 
dee has in theland. The plaintiff's debt was not 
barred, nor his equity stale; and the judgment 
below, directing its payment out of the proceeds 
of the land, in preference to the claims of the 
plaintiffs in error, is affirmed. 
Minshall, J., dissents. 


Nore.—Mr. Pomeroy says ‘no other single topic 
belonging to the equity jurisprudence has occasioned 
such a diversity and even discord of opinion among 
the American courts as this of the grantor’s lien. 
Upon nearly every question that has arisen as to its 
operation, its waiver or discaarge, the parties against 
whom it avails, and the parties in whose favor it ex- 
ists, the decisions in different States, and sometimes 
even in the same State, are directly conflicting. It is 
practically impossible to formulate any rules repre- 
senting the doctrine as established throughout the 
whole country.” 3 Pomeroy’s Eq. Jur. (2d Ed. 1892), 
1925, § 1251. A vendor’s lien does not owe its exist- 
ence to an agreement between the parties but is sim- 
ply an equity raised by the courts. McKeown v. 
Collins, 38 Fla, 276. It exists entirely independent of 
any contract. Franklin v. Hillsdale, ete. Co., 70 Ll. 
App. 297. No reservation in the deed is necessary. 
Bates v. Childers, 20 Pac. Rep. 164. It exists in all 
cases, when the purchase price has not been paid in 
full, unless an intention that it shall not be clearly 
manifest. Jones v. Wolfe (Ct. Ch. App. Tenn.), 42 8S. 
W. Rep. 216. A want of knowledge that the law gives 
the lien, or a mere secret intention not to claim it, 
does not affect the right. Jdem. It must be enforced 
in equity. Croft v. Perkins, 174 111.627. Eventhough 
the deed of conveyance recites that the purchase 
price has been fully paid, the vendor has his lien, if 
in truth any part of the purchase price remains un- 
paid, in the absence of any agreement to the contrary. 
Briscoe v. Minah, etc. Co., 82 Fed. Rep. 952; Jones v. 
Wolfe (Ct. Ch. App. Tenn.), 42 S. W. Rep. 216; 
Thompson v. Corrie, 57 Md. 197; Ogden v. Thornton, 
30 N. J. Eq. 569; Simpson v. McAllister, 60 Ala. 228. 
In some States the lien is not allowed, unless it is re- 
served in the deed or by agreement between the par- 
ties, as being inapplicable to their condition and con- 
trary to the policy of the registry laws concerning secret 
liens. Smith v. Allen, 18 Wash. 1; Abrend v. Odiorne, 
118 Mass. 26. Elsewhere by statute, a vendor has no 
implied lien even against his vendee, unless it is 
expressly reserved in the deed of conveyance. Seraggs 
v. Hill, 72 W. Va. 162. Some courts hold the lien to 
be personal to the vendor, and that he cannot assign 
it,even on the advice and consent of the debtor. 
Grubn v. Richardson, 128 Ill. 178; Gessner vy. Palma- 
teer, 89 Cal. 89. Other courts hold that the assign- 
ment of the debt carries with it the lien. Dickason v. 
Fisher, 137 Mo. 342; Bates v. Childers, 20 Pac. Rep. 
164; Vieno v. Gibson, 85 Tex. 432. The lien only 
exists with reference to the unpaid purchase money. 





There can be no lien to secure the performance of 
any act, whose non-performance would create a claim 
for unliquidated damages. Where the consideration 
of the deed is the future delivery of cotton, no lien 
will arise.” Harris v. Hanie, 37 Ark. 348. Where the 
consideration of the deed is the maintenance of the 
grantor during life, there is no such lien. Crim v. 
Holsberry, 42 W. Va. 667. Since the lien only arises 
on the sale of realty, it does not exist where realty 
and personal property are sold for one consideration 
without placing any distinct price on the realty, 
Peters v. Tunell, 43 Minn. 473. 

Against Whom is the Lien Enforceable.—This lien 
may be enforced against all parties, who claim under 
the vendee, who at the time they acquired their in- 
terest knew that a part of the purchase money had 
not been paid by the vendee. Briscoe v. Minah, etc. 
Co., 82 Fed. Rep. 952; Coos, etc. Co. v. Crocker, 6 
Sawy. 574; Graves v. Conuant, 31 N. J. Eq. 768. On 
the other hand, it cannot be enforced against a bona 
Jide purchaser for value from the vendee without 
knowledge of its existence (Knight v. Knight, 113 
Ala. 597; Ashbrook v. Roberts, 82 Ky. 298; Moeller v. 
Holthaus, 12 Mo. App. 526; Simpson v. McAllister, 60 
Ala. 228), nor against such a mortgagee. Richards v. 
McPherson, 74 Ind. 158. This lien is held to be supe- 
rior to a judgment obtained against the vendee. Mess- 
more v. Stephens, 83 Ind. 524; Lissa v. Posey, 64 Miss. 
352. On the other hand it has been decided that a 
judgment or an attachment, obtained against the ven- 
dee in ignorance of the existence of the lien, will have 
the precedence. Cutler v. Ammon, 65 lowa, 281. 

Waiver or Discharge of Lien.—Any act of the par- 
ties showing an intention not to retain the lien, waives 
it. Brown v. Gilman, 4 Wheat. 255. It is waived 
when separate securities are taken for the unpaid 
purchase money. Brown v. Gilman, 4 Wheat. 255; 
Franklin v. Hillsdale, ete. Co., 70 Ill. App. 297; 
Elliott v. Plattor, 43 Ohio St. 198; Coos, etc. Co. v. 
Crocker, 6 Sawy. 574. The taking only of the personal 
security of the vendee, as his bond, note or contract, 
is not regarded as a waiver. Winn v. Lippincott, etc. 
Co., 125 Mo. 528; Garson v. Green, 1 John. Ch. 308. 
The authorities do not agree as to whether the taking 
ofa mortgage on the land conveyed operates as a 
waiver of the lien. Elliott v. Plattor, 43 Ohio St. 198; 
Schultz v. Colvin, 55 Ohio St. 274; Winn v. Lippin- 
cott, etc. Co., 125 Mo. 528; McKeown v. Collins, 38 
Fla. 276; Coos, etc. Co. v. Crocker, 6 Sawy. 574; Fields 
v. Drennen, 115 Ala. 558. A provision that the lien 
shall be retained to a specified extent, is a waiver of 
it to any greater extent. Brown v. Gilman, 4 Wheat. 
255. If the vendor causes the land to be sold under 
an execution to satisfy the debt, for which he claims 
a lien, he waives his lien. Yetter v. Fitts, 113 Ind. 34. 
Even the recovery of a judgment for the debt has 
been considered to be a waiver of the lien. Fitzell v. 
Leaky, 72 Cal. 477. Whena vendee fraudulently in- 
duces the vendor to accept in payment property that 
is worthless, or of less value than he represented it to 
be, the lien is not waived. Nysewander v. Lowman, 
124 Ind. 584. The burden of proving the waiver of 
the lien is always on the party resisting its enforce- 
ment. Garson v. Green,1 John. Ch. 308; Jones v. 
Wolfe (Ct. Ch. App. Tenn.), 42 S. W. Rep. 216: Coos, 
etc. Co. v. Crocker, 6 Sawy. 574. Though the debt be 
evidenced by several notes, yet as there can be but 
one foreciosure of the lien, a sale under the foreclos- 
ure of one note, with no provision in the decree with 
reference to the payment of the other notes, bars any 
subsequent effort to enforce the lien in favor of the 
other notes. Vieno v. Gibson, 85 Tex. 4382. 

S. S. MERRILL. 


XLM 








RSE at - 


Oo 


ee Oe 


-*. Or Fy 


—_— ——. 
sm. 


a ee ie 





XUM 


VoL. 48 


CENTRAL LAW JOURNAL. 


479 








JETSAM AND FLOTSAM. 


USE OF HIGHWAYS BY TELEPHONE AND TELEGRAPH 

: COMPANIES. 

The court of errors has decided for the State a ques- 
tion on which there has been conflicting discussions 
in other States. It is the question whether the tele- 
graph and telephone may use the highway without 
compensation to the owner of abuttingland. Asearly 
as 1882 it was decided in Missouri that a landowner 
was not entitled to an injunction against placing a 
telegraph pole in the street in the city of St. Louis in 
front of his premises (Gay v. West. Union Tel. Co., 
12 Mo. App. 494), and in Massachusefts in 1883 the 
whole subject was thoroughly discussed by the Su- 
preme Judicial Court in Pierce v. Drew, 136 Mass. 
75, and the judges were divided in opinion. The 
majority maintained that no additional servitude was 
imposed by the appropriation of a part of the high- 
way for a telegraph line. The whole beneficial use 
of the highway, they said, had been given to the public 
and the use by atelegraph line. A change of public 
use requires no new compensation. The land was 
taken to be used by the then known methods of trans- 
porting goods of passengers and transmitting intelli- 
gence and the telegraph is anew means of transmit- 
ting intelligence, a new method of using an old ease- 
ment and one that was recognized by the Act of 
Congress providing for telegraph lines on post roads. 
This was followed in Missouri in 1885. Julia Building 
Association v. Bell Telephone Co., 88 Mo. 258. There 
were decisions on the same side in Louisiana and the 
District of Columbia, and in New Jersey Chancellor 
Runyon held that the presence of the wires, there be- 
ing no pole on the plaintiff’s lands, did not constitute 
a new burden, but when poles were erected without 
the consent required by statute he ordered them to 
be taken down. Roake v. Am. Telegraph & Tely. 
Co., 14 Stew. 35. In New York, Minnesota and IIli- 
nois there were early decisions that the telegraph 
line was a new burden upon the land along a highway, 
and in a recent case in Virginia, and a more recent 
one in Maryland, the decision was that the owner of 
the soil had the exclusive right to the land subject 
only to the right of the public for purposes of pas- 
sages. This is obviously applicable only to a country 
road, and is too narrow arule to be applied to a city 
street which, it is conceded, may be used for gas and 
sewer pipe and for other purposes. There is some 
difficulty in making a clear distinction between the 
wires for lighting private houses and the wires for 
the telegraph and telephone, and it is not clear from 
the present decision of the court of errors whether 
wires for private lighting are to be classed with the 
gas pipes or with the telephone wires, but poles and 
wires for public lighting as well as those of the street 
railway are within the proper uses of the street and 
may be put up under legislative authority without 
compensation to the landowner.—New Jersey Law 
Journal. 
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1. ACCORD AND SATISFACTION—Payment.—If an offer 
of money is made to one, upon certain terms and con- 
ditions, and the party to whom it is offered takes the 
money, though without words of assent, the accept- 
ance is an assent de facto, and he is bound by it. The 
acceptance of the money involves the acceptance of 
the condition. Under such circumstances, the assent 
of the creditor to the terms proposed by the debtor 
will be implied, and no words of protest, even, can 
affect this result.—ANDERSON V. STANDARD GRANITE 
Co., Me., 48 Atl. Rep. 21. 

2. ADMINISTRATION—Probate Court— Jurisdiction. — 
Probate courts are not vested with, and cannot exer- 
cise, general chancery jurisdiction, but are invested 
with only such limited equity jurisdiction as is con- 
ferred upon them by art. 15, ch. 18, St. 1898. Under this 
limited jurisdiction they have no power to entertain 
actions to vacate and annul judgments.—STaTE OaPI- 
TAL PRINTING CO. v. BOARD OF COM’RS OF GRANT 
County, Okla., 56 Pac. Rep. 957. 

3. ANIMAL—Vicious Dog—Liability of Owner.—In an 
action to recover for injuries caused by a vicious dog, 
proof of the ferocious character of the animal is quite 
as essential as is proof of the knowledge of such char- 
acter by the owner. Evidence of general reputation, 
in the neighbornood, of viciousness, tends to support 
the inference of knowledge on the part of the owner, 
and for this purpose is admissible.—CUNEY V. CAMP- 
BELL, Minn., 78 N. W. Rep. 878. 

4. ASSIGNMENT FOR BENEFIT OF CREDITOR —Prefer- 
ences—Conflict of Laws.—The Kentucky statute pro- 
viding that a transfer of property by a debtor to his 
creditor in contemplation of insolvency, and with de- 
sign to prefer, shall operate as an assignment of all the 
debtor’s property for the benefit of his creditors, does 
not affect a transfer of Kentucky property by a New 
York debtor to a New York creditor, so as to make it 
operate as an assignment for the benefit of New York 
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creditors.—BaNK OF COMMERCE OF BUFFALO, N. Y.,V. 
WIN))MULLER, Ky., 50S. W. Rep. 548. 

5. BANKS—Administrator— Withdrawal of Deposits. 
—A. deposit in a savings bank, made in the name of 
“Ww. P.S., Surrogate,” can be drawn by the adminis- 
crator of W. P. 8.—SCUDDER V. TRENTON SAVINGS-FUND 
Soc., N. J., 48 Atl. Rep. 2. 

6. BANKS—Taxation—Shares of Stock of Other Corpo- 
rations.—A bank holding stock of other corporations, 
which it acquires in its business, is assessable for taxes 
thereon, though such corporations are located in the 
State, and their property is assessed and taxed therein. 
—PACcIFIC NAT. BANK OF TACOMA V. PIERCE COUNTY, 
Wash., 56 Pac. Rep. 936. 

7. BANKS AND BANKING — Subscription Note. — An 
agreement by tbe president of a bank with one who 
gives a note in return for stock in the bank,that he 
will not be required to pay anything on the note, is not 
binding on the bank, and does not release the maker. 
—MEAD V. PETTIGREW, 8. Dak., 78 N. W. Rep. 945. 


8. BENEVOLENT SOCIETY—Expulsion of Member.—A 
by-law which provides for the expulsion of a member, 
without affording him an opportunity of defending 
himself against the charges upon which his expulsion 
is based, is not altogether null and void, but only so to 
the extent that it deprives such member of a hearing 
from which he Inight possibly derive a benefit; and, 
where it conclusively appears that no such result has 
followed its enforcement, the existence of such a pro- 
vision in it will not be held to invalidate the proceed- 
ings taken under it.—BERKHOUT V. SUPREME COUNCIL 
ROYAL ARCANUM, N. J., 43 Atl. Rep. 1. 

9. BILLS AND NotTEs—Checks—Bona Fide ,Holder.— 
One who takes a cheek innocently in payment of an 
antecedent debt of the drawer is a bona fide holder for 
value, and acquires a perfect title to the proceeds 
thereof on collection, which cannot be subordinated 
to the equity of a third person, claiming that part of 
the deposit which was used to pay the check was trust 
funds.— HOLLY v. Dom. & For. Mis. SOC. OF THE 
PROTESTANT EPISCOPAL CHURCH IN THE U.S. OF AMER- 
1ca, U. 8. C. C. of App., Second Circuit, 92 Fed. Rep. 745. 


10. BILLS AND NOTES — Negotiable Note —Payment 
after Maturity.—When the owner and holder of a past- 
due negotiable note receives payment thereof from the 
maker or other person liable thereon, the obligation is 
extinguished, and, if it be afterwards transferred to 
another, the transferee will acquire no better title or 
greater right,than the transferror possessed.—ROOT V. 
Fast, Neb., 783N. W. Rep. 939. 

ll. BILLS AND NOTES—Liability of Indorser.—In an 
action against the indorsers of a promissory note, 
held, it does not appear from the evidence that notice 
of dishonor was mailed to them within the time pre- 
scribed by the law merchant, and, therefore, the court 
below correctly found for defendants. — CROSBY Vv. 
PATTON, Minn., 78 N. W. Rep. 874. 

12. BILLS AND NOTES—Pledge.—A denial of petition 
for rehearing in equity on questions of fact is not ap- 
pealable. The indorsement of a single bill by the 
payee, and deposit thereof as collateral to a loan on 
his note, vests title thereto in the pledgee, even though 
the pledgor would not, under Code, art. 8, § 9, be liable 
on the bill as assignor, because it was not assigned 
over his hand and seal.—DICKEY v. POCOMOKE CITY 
NaT. BANK, Md., 43 Atl. Rep. 33. 

13. BUILDING ASSOCIATION—Contracts—Construction. 
—Where an agreement between a building and loan 
association and a member concerning the time for 
maturing shares of stock is in conflict with the asso- 
ciation’s by laws, the agreement will prevail.—WIL- 
LIAMSON V. EASTERN B. & L. ASSN. OF SYRACUSE, N. Y., 
8. Car., 328. E. Rep. 765. 

14. BUILDING ASSOCIATIONS—Usury.—Where a bor- 
rower and stockholder deals with a building associa- 
tion for years on terms satisfactory to all, without any 
suspicion of any of the parties that the dealings were 
ulira vires, and voluntarily withdraws, and receives in 





settlement an allowance including his interest in the 


: profits, he cannot thereafter ask to recover usurious 


payments made by him, where the profits in which he 
shared were earned from the dealings with him and 
similar ones with others.—Cox Vv. MAGNETIC B. & L. 
A8sn., Tenn., 508. W. Rep. 662. 

15. BUILDING AND LOAN AssocliaTions—Forfeiture,— 
Building and loan associations may, in the absence of 
statutory or charter inhibition, provide in the by-laws 
for the forfeiture of the stock of members failing to 
pay dues or reasonable fines, without allowing for 
previous payments by such members.—BARROWS V. 
SOUTHERN B. & L. Assn., Tenn., 50 8. W. Rep. 665. 

16. BUILDING AND LOAN ASSOCIATIONS—Usury.—An 
agreement to make a given number of monthly pay- 
ments in full discharge of a building association loan 
was evidenced by bonds secured by a deed of trust and 
assignment of a certificate of stock issued to the 
debtor, which styled a fixed part of each monthly total 
as payment of principal, and the balance as payment 
of interest, without reference to stock dues; and such 
parts were so entered in the debtor’s pass book. The 
deed and certificate indicated that a stock payment 
was contemplated. Held, thatthe part of each monthly 
payment so referred to as principal was on account of 
the principal, and not on account of stock dues.— 
MATHEWS V. INTERSTATE B. & L. ASSN., Tex., 50 S. W. 
Rep. 604. 

17. CARRIERS OF GOODS—Delay in Transportation— 
Negligence.—The fact that a consignee, after discov- 
ering the carrier’s negligence in failing to transport 
the goods in a reasonable time, failed to use ordinary 
care to avoid the injury caused by such negligence, 
will not preclude him from recovering the damages 
actually caused to him by such negligence, which he 
could not, by ordinary diligence, have prevented.— 
BELCHER Vv. Missourkli, K. & T. Ry. Co. oF TEXAS, Tex., 
50S. W. Rep. 559. 

18. CARRIERS OF PASSENGERS—Baggage—Action for 
Loss.— Where the purchaser of a passenger ticket can 
neither read nor write, and the ticket was not read to 
him, and when he purchased it he did not know the 
provisions thereof, his assent to a provision limiting 
the liability of the carrier for loss of baggage to a 
stated amount cannot be presumed.—RANCHAU V. ROT- 
LAND R. Co., Vt., 48 Atl. Rep. 11. 

19. CARRIERS OF PASSENGERS—Stopping at Stations— 
Negligence.—A railroad company does not perform its 
whole duty by stopping its train long enough fora 
passenger to alight. If he has so many bundles that 
he is required to return for the balance, and does so 
with reasonable dispatch, and with the knowledge of 
the conductor, the train should be held a reasonable 
time for him to alight with the balance.—TrExas & P. 
Ry. Co. v. BoRN, Tex., 50S. W. Rep. 613. 

20. CHATTEL MORTGAGES—Preferring Creditors.—An 
insolvent debtor may make conveyances of the whole 
or any part of his property, by chattel mortgages, to 
one or more of his creditors, in good faith, for the se- 
curity of bona fide indebtedness, in exclusion of other 
creditors. Such conveyances do not constitute an as- 
signment of the property in trust for the benefit of all 
creditors, to be administered by a receiver in a court 
of equity.—NIX V. UNDERHILL, Okla., 56 Pac. Rep. 959. 

21. CHATTEL MORTGAGE—Prescriptions.—A mortgage 
was of all the stock of drugs, medicines, etc., and mer- 
chandise, of every kind, soda-water fountain and fixt- 
ures, ice-cream freezer, office furniture, counters, fixt- 
ures, and apparatus, of every kind and description 
whatever. Held not to include a file of prescriptions 
which had been filled.—STUART V. HIRSCH, Tex., 508. 
W. Rep. 583. 

22. CONSTITUTIONAL Law — Officers — Lynching.— 
Const. art. 6, § 6, and Acts 1896, p. 213, § 1, providing that 
where a prisoner is taken from an officer, through his 
negligence or connivance, and lynched, the officer 
shall forfeit the office, etc., and that, in all cases of 
lynching, the county where it takes place, without re- 
gard tothe conduct of the officer, shall be liable in 
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damages tothe estate of deceased, etc., authorizes a 
recovery against the county whether the one lynched 
was a prisoner or not.—BROWN V. ORANGEBURG 
Country, S. Car., 32S. E. Rep. 764. 

23. CONTRACTS—Sales.—A sale with the right of re- 
demption is none theless arealsale. After the lapse 
of the redemptory period without the exercise of the 
equity of redemption, the conveyance is as complete 
an4 absolute as though the right bad not been reserved. 
—HARPER V. CITIZENS’ BANK OF LOUISIANA, La., 25 
South. Rep. 466. 

24. CONTRACT NOT A BAILMENT.—A Contract to return 
certain shares of stock within a time limited, or pay a 
fixed amount per share therefor,is not a bailment; 
and, upon a failure to return the stock within the limit, 
the bolder becomes liable for the amount agreed upon. 
—HASKINS V. DERN, Utah, 56 Pac. Rep. 953. 


25. CONTRACT OF EMPLOYMENT — Construction.—A 
contract provided that defendant, an actor, should 
give his services to plaintiff for 10 years as an author 
and inventor, and that the property in his productions, 
including his time and services, should belong exclu- 
sively to plaintiff, in consideration of an annual salary 
of $5,000, and a proportion of profits in excess of cer- 
tain amounts. The contract provided that plaintiff 
could terminate the same at the end of any year. Held 
to constitute a contract of employment, and not one of 
partnership, though it contemplated a joint associa- 
tion in an adventure, or a series of adventures, in 
which plaintiff was to contribute the capital, and de- 
fendant his time and services.—MALLORY V. MACKAYE, 
U. 8. C. C. of App., Second Circuit, 92 Fed. Rep. 749. 


26. CONVERSION — Offer to Restore.—An unaccepted 
offer to restore property after conversion will not de- 
feat the action nor mitigate the damages.—HOF- 
SCHULTE V. PANHANDLE HARDWARE CoO., Tex., 508. W. 
Rep. 608. 

27. CORPORATIONS — Contracts —Ratification—Consid- 
eration.—A contract madeon behalf of a street rail- 
way company, by its officer, with another carrier, to 
erect gates and keep a watchman at a crossing of their 
respective tracks on acity street, and to share the ex- 
pense equally, is ratified by the street railway com- 
pany by paying a bill rendered to it by the other car- 
rier for its share of constructing the gates, and for 
part of the wages of the watchman.—RICHMOND UNION 
Pass. Ry. Co. v. RICHMOND, ETC. R. Co., Va., 32 8. E. 
Rep. 787. 

28. CORPORATIONS—Insolvency—Fraudulent Convey- 
ance.—Where a corporation was a going concern at 
the time it executed a conveyance to secure certain 
creditors, evidence that at that time it had not suffi- 
cient cash to meet its matured obligations is not suffi- 
cient to show that it was insolvent, so as to render the 
conveyance fraudulent as to creditors.—RICHARDS V. 
Havipay, U. 8. C. C., D. (N. J.), 92 Fed. Rep. 798. 


29. CORPORATIONS — Insolvent Corporations—Stock- 
holders.—In the exercise of its equitable jurisdiction, 
acourt may compel the stockholders ofan insolvent 
corporation to pay assessments on unpaid subscrip- 
tions after the appointment of a receiver, though the 
directors have not refused to enforce such payment.— 
EFIRD V. PIEDMONT LAND-ImP. & INV. Co., S. Car., 32 S. 
E. Rep. 758. 

30. CORPORATIONS—Master and Servant.—Const. 1890, 
§ 193, gave the employees of any railroad corporation 
the same rights and remedies for injuries as those not 
employees, and authorized the remedies to be extended 
to any other class of employees. Code, 1892, § 3559, is 
an exact copy of the constitution, and limits the rem- 
edy to railroad employees. Acts 1896, ch. 87, and Acts 
1898, ch. 66, re-enacted section 3559, omitting the word 
“railroad.” Held, that the intention was to extend the 
fellow-servant rule of the constitution to employees of 
all corporations.—BROOKS V. MISSISSIPPI COTTON-OIL 
Co., Miss., 25 South. Rep. 479. 

31. CORPORATIONS—Officers—Compensation.—An offi- 
cer of a corporation, even though also a director may 





recover for services rendered outside the scope of his 
official duty, on an implied promise to pay therefor.— 
REEVE V. HaRgris, Tenn., 508. W. Rep. 658. 


32. CORPORATIONS—Subcriptions — Pleading.—There 
can be no recovery ef asubscription to a railroad com- 
pany for the construction of a railroad until the com- 
pany has been legally incorporated.—BROOKSVILLE R. 
Co. v. Bykon, Ky., 508. W. Rep. 530. 


33. CRIMINAL EVIDENCE — Confessions.—Where one 
accused of having burglarized an ore house situate on 
a certain raining claim confessed to having burglarized 
an ore house, without stating where it was located, ex. 
cept that his accomplice had stated to him that it was 
on a different claim than the one charged in the indict- 
ment, and the accomplice testified that the burglary 
was committed onthe claim described inthe indict- 
ment, the question whether the confession referred to 
the burglary charged in the indictment was for the 
jury.—FINCHER V. PEOPLE, Colo., 56 Pac. Rep. 902. 


34. CRIMINAL Law — Confessions — Corpus Delicti.— 
Where there was evidence, both direct and circum- 
stantial, strongly tending to prove that the crime in 
question was committed, and that defendant was the 
person who committed it, there is sufficient proof of 
the corpus delicti to allow the admission of his confes- 
sion in evidence, tending to prove, both the fact of the 
crime and the defendant’s agency therein.—STATE Vv. 
JACOBS, R. I., 43 Atl. Rep. 31. 


35. CRIMINAL LAw—Homicide — Exposure by Mother 
of Infant.—Where a mother, ‘‘without malice, but un- 
lawfully, willfully and feloniously,” casts her young 
child upon an open lot, without sufficient clothing to 
protect it fromthe weather, but hoping that it will be 
rescued, but by reason of such exposure it freezes, she 
is guilty of voluntary manslaughter.—GIBSON V. CoM- 
MONWEALTH, Ky., 50S. W. Rep. 532. 


36. CRIMINAL Law—Homicide — Self-defense.—Where 
the court charged that it isa man’s duty to defend 
himself, and that he is not bound to endanger himself 
by retreating, nor turn out of his adversary’s way, it is 
not error to charge that, ifthere is any reasonable, 
safe way to escape, he ougbt to do so, rather than take 
life.—STATE V. SUMMER, S. Car., 32 S. E. Rep. 771. 


37. CRIMINAL LAW — Larceny — Possession of Stolen 
Goods.—Stolen copper plates were found, covered 
with ore, in the ore room of a smelter, which was open 
to access, and in which three employees, the accused, 
were engaged in sampling ore. The testimony showed 
that one of accused was instructed to weigh some cop- 
per when it came, and finding two men in front of the 
smelter with the copper, told them to throw it inside. 
Held that, the possession of accused not being per- 
sonal and exclusive, nor under assertion of ownership, 
the presumption of guilt did not arise.—VAN STRATTEN 
Vv. PEOPLE, Coio., 56 Pac. Rep. 905. 


38. DEEDS — Defective Description.—A purchaser of 
land acquires no title, as against a grantee of a deed 
previously executed, containing a defective descrip- 
tion, where the former knew of the equities in favor of 
the latter.—REGAN V. MILBY, Tex., 50S. W. Rep. 587. 

39. DEEDS—Description.—Uncertainty in the descrip- 
tion ina deed is immaterial, ifthe premises intended 
to be conveyed can be identified by means of the de- 
scription, in connection with other conveyances, 
plats, lines, or records, well known in the neighbor- 
hood, or on file in public offices.—PITTSBURGH, ETC. 
Ry. Co. v. BECK, Ind., 53 N. E. Rep. 439. 

40. DEEDS—Estates Conveyed.—A deed in form a 
warranty, made in consideration of grantee’s educat- 
ing and supporting grantor’s son, but reciting that it 
is made between grantor and grantee, ‘‘as trustee, to 
have and to holdin trust,” etc., conveys an absolute 
title, chargeable with the son’s support and education; 
it being proven that grantor intended toconvey a com- 
plete title, and the words, “as trustee’” and ‘‘in trust,” 
were inserted at the suggestion of grantee.—BILLINGS 
v. WARREN, Tex., 50S. W. Rep. 625. 
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41. Divorce—Foreign Divorce—Alimony.—2 Ballin- 
ger’s Ann. Codes & St., § 5723, requiring the court, on 
dissolving a marriage, to make such decree with re- 
spect to the property of the parties as will appear just, 
does not make such decree a necessary part of the de- 
cree of divorce; and where a decree of divorce ob- 
tained by a wife in a foreign State, on constructive 
service, and without personal jurisdiction of defend- 
ant, makes no provision for alimony or with respect 
to the property of the parties, andthe husband there- 
after becomes a resident of Washington, the parties 
having community property there, the wife may main- 
tain an action in such State for alimony and for the 
adjudication of her property rights.—ADAMS Vv. AB- 
BOTT, Wash., 56 Pac. Rep. 931. 

42. EQUITABLE ASSIGNMENTS — Agreement between 
Attorneys.—An agreement between attorneys for a 
debtor prosecuting a suit in his favor and the attorney 
for the debtor’s creditor, that any recovery should be 
for the creditor’s benefit, does not constitute an as- 
signment of the recovery to such creditor as against a 
prior assignee of the recovery from the debtor, who 
had no knowledge thereof, and was not a party to the 
agreement. — COMMERCIAL BANK OF LYNCHBURG V. 
RuFE, U. 8. C. C., W. D. (Va.), 92 Fed. Rep. 789. 

43, EVIDENCE—Parvul Evidence—Contract.—The rule 
which forbids the introduction of parol evidence to 
contradict, add to, or Vary a written instrument does 
not extend to evidence offered to show that the con- 
tract was made in furtherance of objects forbidden by 
statute, by common law, or by the general policy of 
law.—GOULD V. LEAVITT, Me., 43 Atl. Rep. 16. 


44. EXECUTION — Sufficiency of Levy.— Where an 
officer merely states to the debtor that he comes to 
levy on his property, at the same time giving the 
debtor a written notice, and stating that the sheriff 
will probably never come for the property, and the 
officer assumes no control over the property, either by 
himself or another, the levy is insufficient.—AUBY V. 
RATHBON, S. Dak., 78 N. W. Rep. 952. 


45. FEDERAL CourTs—Jurisdiction—Diverse Citizen- 
ship.—Under § 1 of the Judiciary Act of 1887-88, a Cir- 
cuit Court of the United States, where the requisite di- 
versity of citizenship exists between the parties, has 
jurisdiction of an action by an assignee on a chose in 
action payable to bearer, and made by a resident mu- 
nicipal corporation, without regard to whether the 
assignor could have maintained the suit.—QUINLAN V. 
CITY OF NEW ORLEANS, U.S.C. C., E. D. (La.), 92 Fed. 
Rep. 695. 

46. FRAUDS, STATUTE OF—Contract.—A contract by a 
lessor to pay the lessee’s son a certain amount if he 
would stay on the farm with his father until his ma- 
jority, is void under the statute of frauds, where the 
lessor received no direct benefit, though the farm was 
in a better condition as a result of the services, it not 
appearing that such was a consideration of the con- 
tract, or that the lessee was not correspondingly bene- 
fited by increased crops .—BRISTOL Vv. SUTTON, Mich., 
78 N. W. Rep. 885. 

47. FRAUDS, STATUTE OF—Promise to Pay Another’s 
Debt.—A verbal promise to the maker of a note to pay 
the same, in consideration of a transfer of property by 
him, is an original promise, and not within the statute 
of frauds, though it does not extinguish the original 
liability on the note.—GILMORE V. SKOOKUM Box Fac- 
TORY, Wash., 56 Pac. Rep. 934. 

48. FRAUDULENT CONVEYANCES — Validity.—A mort- 
gage executed by an insolvent debtor to a creditor, 
with intent to defraud others, is void.—A. P. HOTALING 
Co. v. CLancy, Wash., 56 Pac. Rep. 929. 

49, GARNISHMENT—Non-resident Garnishee.—Unless a 
non-resident garnishee have personalty of the debtor 
with him, or his debt is payable in the State where 
garnished, the garnishment is a nullity.—BAaLK Vv. 
HARRIS, N. Car., 32S. E. Rep. 799. 

50. GirTts—Savings Bank Account.—An entry on a 
savings bank pags book of the name of another, with 





that of the depositor, and the words ‘‘Payable to the 
order of either, or the survivor,” the depositor retain- 
ing the book, is not a sufficient delivery to the person 
whose name is thus put on the book to put the gift be- 
yond the depositor’s power to recall.—WHALEN V.. 
MILHOLLAND, Md., 43 Atl. Rep. 45. 

51. GUARDIANS—Contracts—Validity.—Even if there 
can be a recovery in equity for services rendered in 
good faith for the benefit of an estate, in reliance on 
the estate for compensation, under a contract with a 
guardian unauthorized by court, the complaint must 
show that the services were accepted by, or were of 
benefit to, the estate.—MoRSsE V. HINCKLEY, Cal., 56 
Pac. Rep. 896. 

52. HAWKERS AND PEDDLERS—Sales without License. 
—In a complaint for going from place to place, expos- 
ing for sale pictures and picture frames, without being 
licensed therefor, under Laws 1889, ch. 298, relating to 
hawkers and peddlers, the exceptions in the enacting 
clause of the statute are sufficiently negatived by the 
use of the expression, ‘‘other than such as he is by the 
statutes allowed to grow for sale and expose for sale 
without a license.”—STATE ‘V. MONTGOMERY, Me., 43 
Atl. Rep. 13. 

53. Highways — Frightening Teams — Liability of 
Township.—Where a roadbed was wide enough for 
teams to pass freely, the township was not liable for 
injuries caused by a horse backing, through fright, 
from the roadway and throwing out the occupants of 
the vehicle, the horse’s fright not being due to negli- 
gence of the township.—DoakK V. SaGINAw TP., Mich., 
78 N. W. Rep. 883. 

54. HOMESTEAD — Creation—Evidence. — Land is a 
a widower’s homestead, where he purchased it, im- 
proved it, and lived on it for three years, while in- 
tending to make it a home for himself and a minor 
child as soon as he got through school,in another 
State, where his father contributed to his support.— 
CRENSHAW V. Bray, Tex., 50S. W. Rep. 623. 

55. HOMESTEAD — Mortgages — Recordation. — Civ. 
Code, § 1241, subd. 3, provides that a homestead is ex- 
empt from forced sale, except a sale‘‘on debts secured 
by mortgages on the premises, executed by the hus- 
band and wife.” Subdivision 4 provides that the 
homestead shall be so exempt from sale, except ‘on 
debts secured by mortgages on the premises, executed 
and recorded before the declaration of homestead was 
filed for record.” Held, that a mortgage executed by 
boti: spouses need not be recorded to be paramount to 
the homestead right.—DUNCAN v. CuRRY, Cal., 56 Pac. 
Rep. 898. 

56. HOMESTEAD—Separate Tracts.—A debtor owned 
two tracts of land, distant about four miles apart, both 
of which were devoted solely to the raising of garden 
truck, and on one of which he resided. Being old and 
unable to werk, he rented the other tract each year, 
the tenant paying in crops. The support of the debtor 
and his family came solély from the land. Held, that 
the second tract was part of the debtor’s homestead, 
within the constitutional provision permitting a rural 
homestead to consist of several parcels, provided they 
are used for a home.—BALDESCHWKEILER V. SHIP, Tex., 
50S. W. Rep. 644. 

57. HUSBAND AND WIFE—Alienating Husband’s Affec- 
tions.—In an action for damages by a wife against her 
husband’s parents for alienating her husband’s affec- 
tions, evidence that shows that defendants gave their 
son a home, but refused the same to the plaintiff, that 
they had both told her, in her husband’s presence, that 
she was filthy and dirty, and unfit to raise a family, 
and that plaintiff’s father in-law told a third person, 
who had given to plaintiff a temporary home, that he 
had been trying to separate his son and plaintiff for 
some time, and had succeeded, and that now he in- 
tended to keep them apart, is not sufficient to author- 
ize a verdict for plaintiff, and it was proper for the 
trial court to sustain a demurrer to such evidence and 
to discharge the jury.—SHERIFF V. SHERIFF, Okla., 56 
Pac. Rep. 960. 
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58. HUSBAND AND WIFE—Community Debts.—A bond 
executed by a husband as surety for another during 
his wife’s life is a community obligation, which con- 
tinues after the wife’s death; hence the husband may 
mortgage community property to satisfy a liability 
arising thereon.—HINZIE V. ROBERTSON, Tex., 508. W. 
Rep. 635. 

59. HUSBAND AND WIFE-—Gifts—Fraudulent Convey- 
ances.—A wife acquires no title to property, 2s against 
her husband’s creditors, under a deed of gift executed 
by her husband when ill, to secure the property to her 
in case of his death, where he subsequently recovers 
and uses the property in his business.—O’KANE Vv. 
WHELAN, Cal., 56 Pac. Rep. 880. 


60. HUSBAND AND WIFE—Goods Purchased by Wife.— 
Where husband and wife are living together, and she 
purchases goods on his credit, such as, in the ordinary 
arrangement of his household, are required for family 
use, the presumption is that she is authorized so to do. 
But where they are living separate and apart, the 
seller, in order to establish the husband’s liability for 
goods purchased by the wife, must affirmatively show 
the wife’s authority in fact, expressed or implied, to 
pledge his credit, orthatthe goods sold were neces- 
saries, and that he neglected or refused to provide a 
suitable support for his wife.—S. E. OLSON Co. Vv. 
YOUNGQUIST, Minu., 78 N. W. Rep. 8760. 


61. HUSBAND AND WIFE—Suit by Wife—Recovery of 
Separate Property.—A petition, in an action by a mar- 
ried woman for conversion, alleging that plaintiff’s 
husband had refused ‘‘to join her in this suit for the 
recovery of her separate property” and its value, does 
not sufficiently show that the property was her sepa- 
rate property, so as to authorize her to sue alone, un- 
der Rev. Stat. art. 1200, giving a married woman the 
right to sue alone for the recovery of her separate 
property when her husband refuses to sue.—SCHWULST 
Vv. NEELY, Tex., 50 S. W. Rep. 608. 


62. INFANTS — Judgment. — A judgment against a 
minor, without the appointment of a guardian ad litem, 
is erroneous, and may be set aside by a suit brought 
for that purpose.—WALLIS V. STUART, Tex., 508. W. 
Rep. 567. 


68. INJUNCTION—Restraining Erection of Nuisance.— 
To entitle a city to an injunction restraining a railroad 
company from constructing an embankment for its 
tracks, over its own land, across an island in a river, 
upon the ground that such embankment will increase 
the danger of overflow in times of bigh water, the 
probability of such result must be clearly shown. The 
mere possibility that conditions might be such that 
the danger would be increased by the embankment is 
not sufficient to authorize a court of equity to inter- 
fere with a useof property which is rightful.—LakKE 
Erg & W. R. Co. Vv. CITY OF FREMONT, OHIO, U.S. C. 
C. of App., Sixth Circuit, 92 Fed. Rep. 721. 

64. INJUNCTION—Restraining Executive.—The courts 
cannot restrain the executive of a State from executing 
a law merely because it is alleged that it is unconstitu- 
tional.—FROsT Vv. THOMAS, Colo., 56 Pac. Rep. 899. 

65. INSOLVENCY—Partnership.—All the property of a 
partnership, including the share of an infant partner, 
upon insolvency proceedings instituted by creditors 
of the partnership, is holden for payment of partner- 
ship debts, and passes to the assignee appointed by 
the insolvent court, though the infant partner repudi- 
ate his liability for such debts.—CONARY V. SAWYER, 
Me., 43 Atl. Rep. 27. 

66. INSURANCE—Breach of Conditions—Forfeitures.— 
The policy of fire insurance in suit provided that it 
should be void ‘‘if the property insured be or become 
involved in litigation without notice to, and consent 
of, the company indorsed hereon.” Held, that an ac- 
tion brought without the consent of the insured to 
foreclose a mortgage covering the insured property 
did not violate the condition nor work a forfeiture of 
the insurance.—FARMERS’ & MERCHANTS’ Ins. Co. v. 
NEWMAN, Neb., 78 N. W. Rep. 933. 





67. INSURANCE—Condition as t» Occupancy—Waiver. 
—An agent of a corporation, acting within the scope of 
his authority, may, by his declaration or conduct, 
waive his principal’s right to take advantage of a for- 
feiture.—HOME FIRE Ins. CO. v. KUHLMAN, Neb., 78 N. 
W. Rep. 936. 

68. INSURANCE—Incumbrances—<Action for 4Loss.—In 
an action for a joss under a policy which provided that 
it should be void if the property was mortgaged, a 
mortgagee testified that he took achattel mortgage 
until he should be notified that a judgment in his favor 
against insured had been entered. Insured testified 
that she executed the mortgage for a few days, until 
the judgment could be rendered. The mortgage was 
filed, and the note was not returned, though the mort- 
gagee ascertained that the judgment was entered prior 
to the execution of the mortgage. Held, that the evi- 
dence showed that the mortgage became effective at 
the time of its execution, and not that the mortgage 
was intended to be ineffective if the judgment was en- 
tered.—THORNE V. 22TNa INS. CO. OF HARTFORD, Wis., 
78N. W. Rep. 920. 

69. INSURANCE—Keeping Explosives on Premises.— 
A policy of fire insurance prohibiting the keeping or 
using of explosives on the insured premises. is not 
voided by the temporary use of an inflammable fluid 
as an experiment for lighting.—FIREMAN’s FUND INS. 
Co. V. SHEARMAN, Tex., 50S. W. Rep. 598. 

70. INTOXICATING LIQUORS—License—Bond.—The city 
of Minneapolis has no authority, under section 2026, 
Gen. St. 1894, to take from an applicant for a liquor 
license a bond running to the city as obligee, but the 
bond provided for in that section must run to the State. 
The city took such a bond, in the penal sum of $2,000, 
running to itself, conditioned as provided in said sec- 
tion, and conditioned further that the principal obligor 
therein ‘‘will comply with all the provisions of the 
city ordinance relatiugg to the licensing of the sale of 
intoxicating liquors.’’ The license was issued. The 
licenses committed a breach of the ordinance, was 
convicted and fined therefor, and paid the fine. There- 
upon this action was brought to recover the penalty 
of the bond. Held, the city had no authority, under 
its charter, to take such a penal bond and the action 
cannot be maintained. — CITY OF MINNEAPOLIS V. 
OLsoN, Minn., 78 N. W. Rep. 877. 

71. JUDGMENTS—Conclusiveness.—A judgment ren- 
dered by a court having jurisdiction of the parties and 
of the subject-matter, as between such parties, conclu- 
sively settles all questions litigated, unless subse- 
quently reversed or modified in the manner provided 
by law.—DILLON v. CHICAGO, K. & N. R. Co., Neb., 78 
N. W. Rep. 927. 

72. JUDGMENT—Process—UCollateral Attack.—A peti- 
tion, assailing a judgment, which alleges that there 
was no service on the judgment defendant; that he 
did not employ counsel, or authorize any one to em- 
ploy counsel to represent him in the suit; and that he 
knew nothing about the suit, or the judgment ren- 
dered therein—is good on demurrer; the judgment be- 
ing void if there was no service.—GRAHAM V. EAST 
TEx. Lanp & Imp. Co., Tex., 60S. W. Rep. 579. 

73. JUDGMENTS—Res Judicata.—A judgment, in an 
action for the recovery of an interest in lands, which 
awards plaintiffs an interest in a part of a tract de- 
scribed in the complaint, but makes no mention of the 
rest of the tract,is no bar to an action by plaintiffs 
against the defendants in the former suit for the re- 
covery, on the same ground on which the former suit 
was based, of an interest in that part of the tract not 
mentioned in the judgment.— LONG Vv. EISENBEIS, 
Wash., 56 Pac. Rep. 933. 

74. LANDLORD AND TENANT — Leases—Forfeitures.— 
The forfeiture of a lease, in order to be effective against 
one who has performed work or furnished materials 
for a structure on the leased property, for the lessee, 
must be declared before the laborer or material-man 
has acquired his lien.—MONTPELIER LIGHT & WATER 
Co. v. STEPHENSON, Ind., 53 N. &. Rep. 444. 
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75. LANDLORD AND TENANT—Lien on Crops.—A land- 
lord who becomes security for supplies furnished and 
money loaned his tenant by another, to enable him to 
make a crop on the rented premises, has no lien on 
said crop, as against other creditors of the tenant, for 
the money paid as such surety, though it was other. 
wise agréed between the landlord and the tenant.— 
KELLEY V. KING, Tex., 50S. W. Rep. 629. 

76. LIFE INSURANCE—Place of Contract—Forfeiture. 
—A life policy issued in another State by a company 
incorporated therein is a contract of such State, where 
the application for the policy provides that it is to be 
construed by the laws thereof.—_JOHNSON V. N. Y. LIFE 
Ins. Co., lowa, 78 N. W. Rep. 905. 

77. MANDAMUS—Constitutional Law—Judicial Func- 
tions.—Mandamus does not lie to compel a circujt judge 
to grant an application for a liquor license, where he, 
after a hearing on the merits, has dismissed the appli- 
cation, though the dismissal was erroneous, since the 
writ is not awarded to control the discretion of courts 
acting within theirjurisdiction, or to reverse a decision 
when made.—McCRrkKa v. ROBERTS, Md., 43 Atl. Rep. 39. 

78. MARRIED WOMEN—Liability for Borruwed Money. 
—A married woman to whom a loan is made on her 
husband’s representation, in her presence, that it is 
for the benefit of her separate estate, understood by 
the wife, and believed and relied on by the lender in 
good faith, is liable, though no part of the money was 
in fact so used.—VOSBURG Vv. BROWN, Mich., 78 N. W. 
Rep. 886. 

79. MARRIED WOMAN—Liability on Note.—Where land 
is deeded to a man and his wife, and notes signed by 
them are given in payment,the property is not the 
separate property of the wife,so as to render her lia- 
ble on the notes, under How. Ann. St. §§ 6295, 6297, 
rendering a married woman liable on contracts in re- 
lation to her separate estate.—DOANE V. FEATHER’S 
ESTATE, Mich., 78 N. W. Rep. 884. 

80. MASTER AND SERVANT—Contributory Negligence. 
—In an action against arailroad company to recover 
damages for the death of plaintiff’s intestate, caused 
by his coming in contact with an overhead bridge 
while in the discharge of his duty as brakeman, the 
sufficiency of the denial of the averment in the petition 
that deceased had no notice of the fact that the car on 
which he was killed was too high to admit of his safely 
standing thereon while passing under the bridge is 
immaterial, as evidence tending to show that he had 
notice was admissible under the plea of contributory 
negligence.—SOUTHERN Ry. Co. Vv. DUVALL, Ky., 50 8. 
W. Rep. 535. 

81. MASTER AND SERVANT—Independent Contractors. 
—A person employed by the day to do a piece of work, 
and allowed by the contract to adopt his own methods 
in performing it—the employer paying the expenses 
incurred, and looking to him for results only—is an in- 
dependent contractor.—CITY OF GROESBECK V. PINSON, 
Tex.,50S8. W. Rep. 620. 

82. MASTER AND SERVANT—Personal Injuries—Prom- 
ise to Repair.—An instruction that an employer is 
liable where he promises to repair machinery, and, 
after the time when the repairs are to be made, an em- 
ployee, not knowing that they were not made, is in- 
jured, is not erroneous in not submitting the question 
of plaintiff's negligence in relying on such promise; 
contributory negligence being submitted in other in- 
structions.—MiIssourR!I, K.& T. Ry. Co. OF TEXAS V. 
NORDELL, Tex., 508. W. Rep. 601. 

83. MORTGAGES—Extension of Equity of Redemption. 
—Laws 1893, ch. 140, amending Comp. Laws 1887, §§ 5421, 
5447, which allowed one year to redeem from a mort- 
gage foreclosure sale, by providing that if, at the ex- 
piration of one year from the date of the sale, the 
mortgagor shall pay all taxes and interest due, and 
interest for a year in advance, the time of redemption 
shall be extended one year, in so far as it applies to 
mortgages executed before its adoption is unconstitu- 
tional, as impairing the obligation of contracts.—HOL- 
LISTER V. DONAHOE, 8. Dak., 78 N. W. Rep. 989. 


84. MORTGAGES — Extinguishment — Estoppel.— One 
taking « deed from the mortgagor of the premises, 
after the first mortgage had been foreclosed, and re- 
deeming from the foreclosure sale, is not estopped, by 
a recital in her deed that the conveyance is subject to 


guishment of such second mortgage by failure of the 
holder thereof to redeem from the sale in the fore- 
closure suit, to which suit he was a party.—CO-OPER- 
ATIVE Sav. & LOAN ASSN. V. KENT, Iowa, 78 N. W. Rep. 
911. 

85. MORTGAGE ON CrROPS—Death of Mortgagor.—The 
owner of land mortgaged a crop to be thereafter sown 
and raised thereon. He died, and his administrator 
let the land to defendant, to be farmed on shares. The 
defendant sowed and raised a crop, and in October fol- 
lowing this action was brought by the assignee of the 
mortgage to recover from defendant 55 bushels of the 
wheat so raised by him. Held, conceding, without de- 
ciding, that the mortgage attached to the administra- 
tor’s one-third of the crop, it did not attach to defend- 
ant’s two-thirds.—CHRISTIANSON V. NELSON, Minn., 78 
N. W. Rep. 875. 

86. MUNICIPAL CORPORATIONS—Defective Sidewalk— 
Notice of Claim.—Precise and absolute certainty is not 
required in the description of the place where a party 
is injured in his notice to the council of a municipal 
corporation required by Gen. Laws 1897,ch. 248. The 
notice is sufficient in this respect if the place of the ac- 
cident is so described therein that the proper munici- 
pal officers may, by reasonable diligence, identify it. 
Held, that the notice in this case was sufficient.— 
Lyons V. CITY OF RED WING, Minn., 78 N. W. Rep. 868. 

87. MUNICIPAL CORPORATIONS—Defective Streets—In- 
jury to Bicycle Rider.—Where a street is kept in a rea- 
sonable safe and fit condition for ordinary vehicles, 
such as wagons and carriages, a town is not liable for 
injuries received by one thrown from her bicycle by 
reason of its defective condition.—LeSLIE V. CITY OF 
GRAND RAPIDS, Mich., 78 N. W. Rep. 885. 

88. MUNICIPAL CORPORATIONS—Improvements — Con- 
tracts.—Under Act March 8, 1889 (‘‘Barrett Law’’), pro- 
viding that the city shall be liable for the price of pub- 
lic improvements, and that the cost thereof shall be 
assessed against the land benefited, the city is not lia- 
ble for such cost until it has, in some way, realized 
from the property benefited the amount thereof.—CITY 
OF HUNTINGTON V. FORCE, Ind., 53 N. E. Rep. 443. 

89. MUNICIPAL CORPORATIONS—Sidewalks—Tricycles. 
—An ordinance against the use of sidewalks by ‘‘all 
varieties of vehicles known by the general term ‘bi- 
cycles,’”’ or one providing that no one shall “lead, ride 
or place any beast of burden or vehicle on any side- 
walk,” other than going in or out of the premises, or 
one prohibiting riding or driving other than between 
the curb lines of a street, has no application to 4 tri- 
cycle operated by hand for convenience of one uaable 
to walk.—WHEELER V. CITY OF BOONE, Iowa, 78 N. W. 
Rep. 909. 

90. MUNICIPAL CORPORATIONS — Taxation —Levy.—A 
levy made by acity pursuant to an adoption by the 
council of a report of a finance committee recommend- 
ing the amount of taxes to be levied, and how it should 
be apportioned, and not by ordinanee, as required by 
Rev. St. art. 484, is void.—PEOPLE’s NAT. BANK V. CITY 
OF ENNIS, Tex., 508. W. Rep. 632. 

91. NEGLIGENCE—Proximate Cause.—A railroad com- 
pany is not liable for insanity of an injured person, 
where it results from the fact that, subsequent to the 
accident, and before commitment to the hospital, the 
person saw the bodies of persons killed and injured in 
other accidents, or where the insanity was the result 
of the accident and the subsequent occurrences com- 
bined.—ROONEY vV.,NEW YORK, N. H. & H. R.Co., 
Mass., 53 N. E. Rep. 435. 

92. NUISANCE—Liability of Owner — Obstructing Side- 
walk.—By employing an independent contractor to 
paint a building the owners or occupants thereof can- 
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they owe to the public not to create or maintain a pub- 
lic nuisance on their premises; nor can the municipal- 
ity in which such building is located be absolved from 
a like duty in request to permitting a nuisance to be 
maintained, partly or wholly, in its streets.—MOORE V. 
TOWNSEND, Minn., 78 N. W. Rep. 880. 


93. NUISANCE—Pollution of Waters — Injunction.—To 
entitle a water company, using water from a stream to 
supply the inhabitants of a city, to an injunction to re- 
strain another riparian owner above froma contem- 
plated use of his property, otherwise legitimate, on the 
ground that it will create a nuisance, by pollution of 
the waters ofthe stream, it must be made to appear 
with practical certainty that such result will follow, 
and will cause substantial injury to the plaintiff, or 
detriment tothe public using the water.—COLUMBIA 
AVE. SAVING-FUND, SAFE DEPOSIT, TITLE & TRUST CO. 
OF PHILADELPHIA V. PRISON COMMISSION OF GEORGIA, 
U.S. C. C., W. D. (Ga.), 92 Fed. Rep. 801. 


94. OFFICE AND OFFICERS — Removal—Constitutional 
Law.—One Claiming the right to an office cannot main- 
tain asuit to enjoin its usurpation by another, since 
he has a legal remedy by a writ of quo warranto.— 
BROWER V. KANTNER, Penn., 43 Atl. Rep. 7. 


95. OFFICERS — County Treasurers — Bonds.—Under 
Rev. St. 1887, § 1911, providing that, if a surety on any 
official bond shall cease to possess the requisite quali- 
fications, the officer shall give a new bond, the sure- 
ties on a county treasurer’s bond, conditioned that the 
latter shall pay and account for all moneys as required 
by law, are liable for funds lost before a new bond was 
given, though the treasurer’s duty to pay over the 
funds did not arise until after the new bond was given 
and his successor was installed.—ROBERTS V. BOARD 
OF COMRS. OF LARAMIE COUNTY, Wyo., 56 Pac. Rep. 916. 


96. OFFICERS—Public Moneys—Deposit.—Under Pub. 
Acts 1875, p. 158, relating to the safe-keeping of public 
moneys, and providing that no officer shall directly or 
indirectly receive any pecuniary consideration as an 
inducement for the deposit of public money with any 
particular bank, firm, or corporation, a deposit of pub- 
lic money in a bank by the board of fireand water 
commissioners of acity, of which bank the treasurer 
of such board was the owner, was a violation of the 
law.—BOARD OF FIRE & WATER COMRS. OF CITY OF 
MARQUETTE V. WILKINSON, Mich., 78 N. W. Rep. 893. 

97. OFFICERS — Treasurer—Action on Bond.—It is no 
defense, to an action on a county treasurer’s bond for 
failure to account for public funds, that they were 
stolen by robbers.—COE Vv. FORER, Tex., 50S. W. Rep. 
616. 

98. PAYMENT — Pleading.—Answer, of one whose lia- 
bility was not discharged unless the sum of $40,000 was 
paid, that that sum had “substantially, if not wholly,” 
been paid, is insufficient.—-HARDIN COUNTY V. WELLS, 
Iowa, 78N. W. Rep. 908. 

99. PLEADING—Reformation—Judgment.—Under Rev. 
St. art. 1335, providing that the judgment of the court 
shall conform to the pleadings, the nature of the case 
proved, and the verdict, if any, and shall be so framed 
as to give the party all the relief to which he may be 
entitled, either in law or equity, when the facts alleged 
and proved authorize a judgment on a policy of insur- 
ance without reformation, the fact that the petition 
sought to reform the contract does not deprive plaint- 
iffs of the judgment to which they are entitled under 
the pleadings and proof.—WAGNER Vv. WESTCHESTER 
F1RE Ins. Co., Tex.,50S. W. Rep. 569. 

100. PLEDGE — Bona Fide Holder —The holder of a 
note, indorsed in blank for collection, pledged it, to- 
gether with other securities, as collateral for a loan to 
himself from one taking the note in good faith, and 
after the note became due the pledgee made another 
loan to the pledgor under au agreement that the col- 
laterals should stand as security for both loans. The 
securities pledged with the note were sufficient to pay 
the first loan, but insufficient to pay both, and the 
pledgee applied the proceeds thereof on the second 





loan. Held that, by so applying the other collaterals, 
the pledgee did not lose his right, as a bona fide holder, 
to enforce the note.—STRONG V. BOWES, Wis., 78 N. W. 
Rep. 921. 

101. PLEDGE — Consideration — Negotiable Instru 
ments.—This was asuit for the amount realized on 
property pledged, brought on the ground that the 
pledgor had pledged his property without considera- 
tion, and within 90 days preceding his insolvency. The 
act of pledge contained the declaration that the pledge 
was made to avoid the sale and sacrifice of securities 
already pledged, and for further securities. The dec- 
laration was sustained by the facts, and there was, in 
consequence, sufficient consideration for the pledge.— 
NOTT v. STATE NAT. BANK, La., 25 South. Rep. 475. 


102. PRINCIPAL AND AGENT — Revocation — Notice.— 
Liabilities incurred by an agent on behalf of his prin- 
cipal after the termination of the agency, iu favor of 
one having no notice of the revocation of the agency, 
are binding On the principa!, though he never ratified 
the agent’s act.—STOCKTON ICE Co. Vv. ARGONAUT LAND 
& DEVELOPMENT CO., Cal., 56 Pac. Rep. 885. 


103. PRINCIPAL AND SURETY —Consideration for -Re- 
lease.—Where the payee ina matured note, upon the 
surety’s request that he sue thereon, agreed to release 
the surety in consideration of a payment then made by 
the principal, the release of the surety was without 
consideration, and not binding.—MUSE V. FRALEY, Ky., 
508. W. Rep. 534. 


104. PRINCIPAL AND SURETY—Principal as Agent of 
Surety.—Where, from his own funds, a surety furnishes 
to his principal money to be applied to pay the debt of 
the principal, for which the surety is bound, and the 
money is thus applied by the principal, the latter, in 
making the payment, should be regarded as the agent 
of the surety, and the payment thus made will vest in 
the surety as complete a right to be subrogated to any 
securities held by the creditor as would have vested in 
him had he paid the debt in person.—JUSLLIG Vv. HEM- 
ERLIB, Ohio, 53 N. E. Rep. 447. 

105. PRINCIPAL AND SUKETY — Release of Surety.—A 
surety on a note given for the purchase price of equip- 
ments for a street railroad, and which provided that 
the articles sold should not be attached to any real es- 
tate, so as to become a part thereof, but should remain 
the property of the seller until the note was paid, is 
not released from liability because the equipments 
were so attached to the company’s realty as to pass 
under a previously existing mortgage thereon, nor be- 
cause the seller assisted in making such attachment, 
where it was necessary to the use for which the prop- 
erty was purchased, and was contemplated by all the 
parties; the provision of the note being merely in- 
tended to apply to the legal effect of such attachment. 
—EVANS V. KIsTER, U.S. 0. C. of App., Sixth Circuit, 
92 Fed. Rep. 828. 

106. RAILROAD COMPANY—Contributory Negligence.— 
Where it was not the custom to make flying switches, 
with cars in front of the engine, the fact that an em- 
ployee, while standing on the repair track, saw an en- 
gine with two cars in front passing on the main line, 
but had no notice that four cars were behind the en- 
gine, does not show contributory negligence, where 
the cars behind the engine were thrown on the repair 
track, and struck plaintiff, without any warning of 
their approach.—GALVESTON, H. & S.°A. Ry. Co. Vv. 
HyNsEs, Tex., 50S. W. Rep. 624. 

107. RAILROAD COMPANY — Negligence — Pleading.— 
Where, in an action against a railroad company, 
plaintiff alleges that his damage was the result of spe- 
cific acts of negligence, he cannot recover for negli 
gence outside such acts, since he must stand on the 
cause of action stated.— PIERCE V. GREAT FALLs & C. 
Ry. Co., Mont., 56 Pac. Rep. 867. 

108. RAILROAD COMPANY—Right of Way—Adverse Pos- 
session.—A railroad company which takes possession 
of land for its right of way under a verbal gift of a 
right of way,and maintains such possession for the 
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statutory period, acquires only an easement, and not 
the fee.—Carprps v. Texas & P. Ry. Co., Tex.,50 S. W. 
Rep. 643. 

109. REPLEVIN— Execution. — As against the owner 
seeking to recover his property in replevin, the sheriff 
cannot justify its seizure under an execution on a judg- 
ment transcripted from another county, if the execu- 
tion was delivered to the sheriff before the judgment 
was docketed in the county in which the transcript 
was taken.—CARSON V. FULLER, S. Dak., 78 N. W. Rep. 
960. 

110. Res JuDICATA—Notes—Innocent Purchasers.—An 
innocent purchaser of two notes, for the same amount, 
executed by the maker while he was owing the payee 
only the amount of one of them, collected one of them 
of a person who had assumed the maker’s debts, and 
then sued him on the other, but failed to recover. 
Held, that the judgment was not res judicata, preclud- 
ing the purchaser from maintaining a suit on such 
other note against the maker.—COMMERCIAL BANK V. 
TOKLAS, Wasb., 56 Pac. Rep. 927. 


1ll. Res JuDIcCATA—Sales.—A judgment for the price 
of goods and for costs and attorney’s fees is res judi- 
cata, precluding the buyer from assailing the seller's 
rights to such costs and attorney’s fees in asubsequent 
action by him for false representations in the sale.— 
McCorpD-COLLINS COMMERCE CoO. Vv. LEVI, Tex., 50S. W. 
Rep. 606. 


112. SALES— Warranty — Acceptance. — Where, in a 
contract of sale of certain boiler furnaces, a guaranty 
as to results is stipulated, and a particular test is pro- 
vided for to demonstrate these results, and the test 
fails in the particular guarantied, the vendee may, in 
the absence of proof showing the test was conducted 
under conditions, accidental or otherwise, rendering it 
unfair, decline acceptance. — HAWLEY-DOWN DRAFT 
FORNACE Co. V. SOUTHERN CHEM. & FERT. Co., La., 25 
South. Rep. 470. 


118. STATUTES—Implied Repeal—Municipal Charters. 
—The provisions of the legislative charter of a munici- 
pal corporation, with regard to the election of its offi- 
cers, are not impliedly repealed by the provisions ofa 
subsequently enacted general election law, which 
makes no mention thereof.—_WELCH V. GOSSENS, La., 
25 South. Rep. 472. 

114. TAXATION—Police Regulations. — An ordinance 
imposing a tax on dogs is a valid exercise of the police 
power, and not within the constitutional requirement 
that taxes be equal and uniform.—KIDD V. REYNOLDS, 
Tex., 508. W. Rep. 600. j 

115. TRIAL — Argument of Counsel. — Counsel for 
plaintift, in his argument, stated that: “This is an un- 
equal contest—this poor woman on one side and a 
powerful corporation on the other;” that there was 
sufficient evidence to raise an issue as to whether the 
train crew were drunk when plaintiff was injured, as 
was alleged in the petition; and that the charge was a 
serious one, and defendant had not denied it, or at- 
tempted to disprove it. The evidence as to drunken- 
ness consisted of the mere vague impression of one 
witness. Defendant’s exception tothe argument was 
overruled. The jury returned an extremely large ver- 
dict for plaintiff. Rule 39 provides that counsel shall 
be required to confine the argument strictly to the evi- 
dence and to the argument of the opposing counsel. 
Held, that the comment of counsel was prejudicial 
error.—CaIcaGo, R. I. & T. Ry. Co. v. LANGSTON, Tex., 
50S. W. Rep. 574. 


116. TR1AL—New Trial.—The mere presence in the 
jury room of a bailiff, having charge of the jury, for 
four or five hours, during which time no vote was taken 
by the jury, and the case was not discussed, and the 
bailiff held no communication with any of the jurors, 
and nothing occurred which could possibly have in- 
fluenced any juror, is not such misconduct of the jury 
as will warrant a new trial, in the discretion of the 
lower court.—WILLIAMS Vv. CHICAGO & N. W. Ry. Co., 
S. Dak., 78 N. W. Rep. 949. 





117. TrRusts—Charities — Construction of Charita le 
Trusts.—Trusts for public charitable purposes are fay- 
ored in equity, and will be upheld where, under the 
same circumstances, private trusts would fail.—Due- 
GAN V. SLocuM, U.S.C. C. of App., Second Circuit, 92 
Fed. Rep, 806. 

118. TrRusTs—Deposit in Bank.—A deposit by one of 
money in a savings bank, and an entry, made under 
the depositor’s instructions, that it is in trust for an- 
other, creates a valid trust, though knowledge thereof 
is not communicated to the beneficiary.—MILHOLLAND 
v. WHALEN, Md., 48 Atl. Rep. 43. 

119. TausT DEEDS — Construction—Reservations.—A 
trust deed executed by a land company reserved “‘such 
lands as may be occupied by, and used in connection 
with, such hotel as may be built thereon.” At that 
time the company contemplated the erection of an 
hotel in addition to others already built. One of the 
latter was afterwards burned, and another was erected 
in its stead. The contemplated hotel was never built. 
Held, that the ground occupied by the hotel erected to 
replace the one burned was not within the reservation. 
—BREED V. GLasGow Inv. Co., U. 8. C. C., W. D. (Va.), 
92 Fed. Rep. 760. 

120. TRUST DEEDS — Qualification of Trustees. — A 
trustee in atrust deed may devest the trustor of his 
equity of redemption by asale to the beneficiary, which 
is a corporation of which the trustee is an officer.— 
HAMILL v. COPELAND, Colo., 56 Pac. Rep. 901. 

121. Trust DEEDS—Substitution of Trustees.—A trust 
deed provided that the mortgagee company might ap- 
point another trustee by resolution of its directors, 
and that a copy of the resolution, certified by the sec 
retary, should be conclusive against the mortgagor 
that the substituted trustee had been duly appoiated. 
Held, that this did not preclude the mortgagee from 
showing by its records that the substitution had been 
duly made.— BALFOUR-GUTHRIE INV. CO. Vv. Woop- 
WORTH, Cal., 56 Pac. Rep. 891. 

122. VENDOR AND PURCHASER—Executory Sale—Ven- 
dor’s Lien.—Where an absolute deed reserves no lien 
for the price, but the notes given therefor do so, the 
contract of sale is executory, and the legal title re- 
mains in the vendors.—ANDERSON V. SILLIMAN, Tex., 50 
S. W. Rep. 576. 

123. WaTERS—Irrigation Districts.—A contract to fur- 
nish a certain amount of water for irrigating purposes, 
the purchaser being required to give notice when he 
desires the use of the water, does not limit the latter’s 
right to a constant flow, so as to exclude evidence of a 
general usage, conformed to by the parties, to furnish 
and receive the water in an accumulated flow.—HEWITT 
v. SAN JACINTO & P. V. IRR. DiIst., Cal., 56 Pac. Rep. 
893. 

124. WILLS—Election by Widow—Life Estates. —A 
provision of a will of a husband that after the widow’s 
death the executor should, if necessary, rent out the 
farm to raise money to pay specific legacies, does not 
show an intention to devise the farm as an entirety, 
so as to: put the widow to an election whether she will 
accept a life estate in the entire tract, as devised to 
her, or renounce the will and retain her community 
interest.—GIBONY V. HUTCHESON, Tex.,50S. W. Rep. 
648. 

125, WILLS—Payment of Debts—Subrogation.—A dev- 
isee of a life interest in lands of the testator, who 
pays with his own funds a debt of the testator, which 
debt is either charged upon the land by the will, or 
payable out of the land by statute, will be subrogated 
to the creditor’s right.—_SUOYDAM V. VOORHEES, N. J., 
43 Atl. Rep. 4. 

126. WORK AND LABOR—Sale of Claim.—A memoran- 
dum or time check was signed by the foreman, and 
given by him to an employee, stating the number of 
days the latter worked, and the balance due. Held, a 
sale and transfer by the employee of this memorandum 
was a sale of his claim for the amount due him for his 
wages. — CITIZENS’ STATE BANK OF MONTICELLO V. 
BONNESS, Minn., 78 N. W. Rep. 875. 
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Yale Law School. 


NEW HAVEN, CONN. 
Twenty-five instructors; degrees of LL.B., B.O.L., 
M.L. and D. C. L. conferred. Regular course, 
two years. Post graduate courses, one and two 
years. For information, address 

Prof. FRANCIS WAYLAND, DRAaN 


University of Michigan. 


DEPARTMENT OF LAW.—The next session will open 
september 26, 1899. Three years’ course leading to the 
degree of LL.B. Graduate course of one year leading 
to the degree of LL.M. Exceptional opportunities for 
students wishing to supplement work in law with 
studies in history and political science. For Announce- 
ment, giving full information, address, 

DEPARTMENT OF Law, Ann Arbor, Mich. 











Bloomington Law School. 


LAW DEPARTMENT OF THE WESLEYAN UNIVER. 
SITY.—Three years’ course of study, embracing all 
subjects required by new rule of Supreme Court, relat- 
ing to admission to bar, and a number of other studies 
looking to a complete legal education. A degree may 
be obtained in two years if required legal studies have 
been pursued in college or law office. Asummer school 
will open June 19, 1899, and continue twelve weeks, in 
which Chitty on Pleading, Tiedeman on Real Property, 
Wills and Probate Practice, and Elementary Practice 
and Legal Ethics, will be taught. At same time, if 
sufficient number of students apply, classes will be 
organized in Parsons on Contracts, Warvelle on Real 
Property, Criminal Law and Torts. For latter classes, 
application must be made by Junel, 1899. Fall Term 
opens September 12, 1899. For catalogue and informa- 
tion, address: JUDGE OWEN T. REEVES, Dean, 

Bloomington, Illinois. 





THE NATIONAL REPORTER SYSTEM. 

If you need any of the early volumes, or wish to 
continue the late volumes, down to the present 
time, address the undersigned for prices. Have 
some extraordinary bargains for any or all of these 
Reporters. J. A. VROOMAN, Room 12, Lakeside 
Building, Chicago, Il. 





COMMENTARIES 


ON THE LAW OF 


TRUSTS AND TRUSTEES, 


As administered in England and in the United 
States of America. 


By CHARLES FISK BEACH, 
Counsellor-at-Law. 


London: R. J. Berkinshaw. 


The London Law Times says: 


‘‘In two portly volumes, handsomely bound in 
calf and dedicated to the memory of his father, 
Mr. Beach deals with the extensive and compli- 
cated subject of the law of trusts and trustees. 
The table of cases alone fills some two hundred 
pages, while the index occupies over one hundred 
pages. The work is arranged i: convenient short 
sections, each of which begins with an appropri- 
ate heading in thick type. The arrangement is 
scientific and orderly, and the style crisp, clear 
and direct. There is seldom, if at all, any diffi- 
culty in understanding what the author means. 
Of course, both the English and American au- 
thorities are cited. In some cases it appears to us 
that the English authorities might have been 
brought closer up.to date. The principles of law, 
however, seem to be clearly and corrcetly stated, 
and this is of more importance than a mere col- 
lection of cases. By way of example we may re- 
fer to the subject of precatory trusts, which is 
dealt with exhaustively and in accordance with 
the spirit of the courts at the present time. The 
great principles of law seem to be the same in 
America as in this country, though, of course, 
minor distinctions occur. In America, with re- 
gard to the incidence of the cost of repairs by 
trustees, the tendency seems to be to throw it on 
the income, but the authorities in this country 
cast the burden on capital. Again, in America as 
in some other foreign countries, there are statu- _ 
tory provisions for taking care of the property of 
spendthrifts. The foot-notes in Mr. Beach’s 
book, though very useful, might be judiciously 
curtailed, as in many cases they exceed the length 
of the text. The references to the Settled Land 
Acts seem to be few and far between, and we find 
no mention of that subject in the index. In other 
respects the work seems to cover the whole 
ground. It is so large, however, that only actual 
practice can adequately test its merits; but we 
venture to think that it will take its place as one 
of the standard text-books on the law of trusts.” 


Beach on Trusts and Trustees is in two vol- 
umes, 8vo., best law sheep, containing 2,100 pages. 
Price $13.00. Sent prepaid on receipt of amount. 


Published and for sale by 


CENTRAL LAW JOURNAL CO., 


919 Olive Street, St. Louis, Mo. 











RECENT IMPORTANT LAW BOOKS. 


(FOR SALE BY ALL LAW BOOKSELLERS.) 


BEACH ON CONTRIBUTORY NEGLIGENCE, 3d Revised Edition, by JoHN J. CRAwrorb. Scarcely 
any modern text-book is more frequently referred to by the Courts than this work. The former edi- 
tions were most favorably received by the legal profession; and it is believed that the work is 
now even more valuable as a lawyer’s tool than it has heretofore been. Price, $6.00 net, or 
$6.30 delivered. 


SHEARMAN AND REDFIELD ON NEGLIGENCE, 5th Edition, 2 Vols. Rewritten, recast and greatly 
enlarged. his is the leading work on the Law of Negligence. ‘The Courts have uniformly com- 
mended it, and the Federal and State Reports indicate that it has been cited in almost every Court 
within the United States, and in nearly every case in which any important question concerning 
the law of negligence has arisen. This new edition contains 40,000 citations of cases on different 
pertinent points. Price, $12.00 net, or $12.50 delivered. 


ASH’S ANNOTATED U. S. INTERNAL REVENUE LAWS, including the War Revenue Law. This 
is the only complete and fully annotated edition of the Internal Revenue Laws. It contains very 
full notes of the Judicial Decisions; also the Decisions of the Treasury Department and the Com- 
missioners of Internal Revenue. Price, $5.00 net, delivered. 


JONES ON EASEMENTS, by Leonarp A. Jones. In continuation of the author’s treatise on the Law 
of Real Property. About twice as many cases are cited in this work as are cited in any other treatise 
on the subject. Mr. Jones’ works are accepted as the standard authority upon the subjects of which 
they treat. Price, $6.00 net, or $6.30 delivered. 


ALDERSON’S BEACH ON RECEIVERS. A: new, greatly enlarged and reconstructed edition of 
Beach on Receivers, by William A. Alderson. This new edition is the largest, most complete, and 
in all respects the best work on Receivers now published. No topic relating to the subject has been 
omitted or slighted. Price, $6.00 net, delivered. 


WAIT ON FRAUDULENT CONVEYANCES and CREDITORS’ BILLS, 3d Edition, Revised and En- 
larged by FREDERICK S. WAIT. This is the Leading American Work on the subject. It is not only 
the latest but it is in every respect the most complete, able and satisfactory work on this jimpor- 
tant topic. Over 180 pages of new matter are embodied in this new edition. Price, $6.00 net, 
delivered. 


STICKNEY ON STATE CONTROL OF TRADE AND COMMERCE BY NATIONAL OR STATE AU- 
THORITY, by ALBERT STICKNEY. ‘This treatise deals with the long series of attempts by govern- 
ment, under both the English and American Law, through legislatures and courts, to control trade 


and commerce, especially in the matter of prices. Price, $2.25 delivered. 


PROBATE REPORTS ANNOTATED, vols. 1,2 and 3. Each volume will give, in full, about 100 Re- 
cent Decisions of the Courts of the several States upon all matters of Probate Law, with extensive 
annotations, and will contain the Cream of the Probate Law of the Country. Price, $5.50 per vol., 
delivered. (Send for descriptive circular.) 


WOODRUFF’S INTRODUCTION TO THE STUDY OF LAW. A Help for Beginners in the Study of 
. Law. By Epwin H. Wooprurr, Professor of Law in Cornell University. Cloth. Price, $1.00, 
postpaid. 


HUFFCUT ON NEGOTIABLE INSTRUMENTS. Statutes, Cases and Authorities. Edited by ERNEST 
W. Hurrcut, Professor of Law in Cornell University. Price, $4.00 net, in law canvas; $4.50 
net, in sheep. 


FINCH’S CASES ON PROPERTY IN LAND. By W. A. Fincu, Professor of Law in Cornell Uni- 
versity. Price, Jaw canvas, $6.00 net. 


KEENER’S CASES ON CONTRACTS, 2 vols. By Wm. A. KEENER, Dean of Columbia University 
College of Law. Price, law canvas, $10.50 net. 


CRAWFORD’S ANNOTATED NEGOTIABLE INSTRUMENTS LAW. By Joun J. CRAwrorp, of 
the New York Bar, by whom the Statute was drawn. ‘This important new law is now in operation 
in twelve States and the District of Columbia, and will no doubt be enacted in most of the other 
States of the Union. ‘This work contains the full text of the law with copious annotations. Priee, 
$1.75 net, delivered. 


BAKER, VOORHIS & ©0., Law Publishers. 


66 Nassau Street, NEW YORK. 


YWLind 
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